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Introduction

New Zealand’s approach to personal injury law is now familiarly associated with the scheme of no-fault
cover currently embodied in the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) (the
‘ACC’ scheme). However, a number of provisions remain scattered throughout our maritime law statutes
harking back to more traditional actions by seafarers and passengers seeking compensation for accidents
suffered at sea.* These provisions point to the fact that, despite the wide reach of our compensation regime,
personal injury litigation is not a dead letter in New Zealand. Admiralty litigation can take place in
jurisdictions that have little or no connection with the vessel in question, save its physical presence at the
time proceedings are brought,? and where an accident occurs on a foreign ship before disembarkation in
New Zealand, the statutory compensation regime will not apply.?

As a result of this ‘admiralty gap’ in the statutory compensation scheme, New Zealand needs to ensure that
its maritime law in the area of personal injury is up to date, takes into account international developments,
and provides for safe and efficient shipping.* This article, which arose from a wider study of the interaction
between maritime law and personal injury in New Zealand, concerns the limitations on liability for
personal injury actions following shipping accidents in that jurisdiction. It examines both the Convention
for Limitation of Liability for Maritime Claims 1976 (the 1976 Convention)® and the International
Convention for the Carriage of Passengers and their Luggage by Sea 1974 (the Athens Convention)®, and
how they interrelate with New Zealand’s ACC legislation.

Limitation of Liability Generally

Even if personal injury plaintiffs” actions in admiralty are successful, they might still face the possibility of
having the amount of compensation to which they are entitled limited. A series of international agreements
are in force in a number of jurisdictions, limiting the liability of ship owners based on the tonnage of their
ships.” Limitations of this kind are well established — there is even evidence of an eleventh century
regime.® They first appeared in English law in 1734,° and were extended to personal injury claims in
1862.1° However, agreements of this kind need to be periodically updated to raise the upper limits to
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account for inflation, otherwise they can lead to unfairly low recovery for claimants:** New Zealand only
updated its law on global limitation from provisions dating back to 1894 in 1987," bringing the maximum
liability for a cargo ship of 6700 gross tons from NZ$79,590 up to NZ$6.6 million.*®

The policy goal behind this limitation structure, which can prevent people from receiving compensation
adequate to match their losses in some scenarios, is an attempt to create uniformity and certainty in the
outcome of claims throughout the world’s various maritime tribunals.** If such consistency is achieved,
then those that invest in and operate shipping ventures throughout the world can do so in full knowledge of
their rights and duties. This is conducive to international trade and investment in a similar sense to limited
liability companies.

If the upper limit on liability is too high then shipping investment might decrease and the benefits that flow
from this economic activity will not be as widely enjoyed. However, if liability is set too low, then there
will be no one left to foot the bill when disaster strikes. For example, New Zealand’s electricity grid
operators, Transpower, warned the drafters of the current maritime transport legislation that if the upper
limit on liability is low, and the Cook Strait submarine cables were severed by a small ship (liability being
calculated according to tonnage),*® then the New Zealand taxpayer would be left with an enormous loss to
bear.’® There is essentially a trade-off in operation between the costs of undertaking a risky maritime
adventure, notably insurance costs, and the amount of compensation available if something goes wrong.

Global Liability

Background to New Zealand Limitations

New Zealand has signed the 1976 Convention,*” and its articles were brought into effect by the Maritime
Transport Act 1994 (NZ).*® Liability can be limited in relation to any ship that comes within New
Zealand’s admiralty jurisdiction.'® A carrier that wishes to limit its liability following an incident involving
its ship can make an application to do so, or raise limited liability as a defence in response to proceedings.*’
A wide range of defendants are entitled to rely on these provisions, including masters and ship owners, and
do so independently of each other.? That is, their liabilities, once limited, do not merge into a single pool
of funds.?? When limitation of liability does attach to a claim, it is “virtually unbreakable’,”® a plaintiff
must point to a ‘personal act or omission, committed with the intent to cause such loss, or recklessly and
with knowledge that such loss would probably result.’* For those looking for an illustration of the
mathematics and other considerations involved, New Zealand’s first case involving the 1976 Convention
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Slightly different rules apply where two or more ships are involved in a claim. Section 95 of the Maritime
Transport Act 1994 (NZ) states that where, through the fault of two or more ships, someone on board a ship
is injured, the ship owners are jointly and severally liable.?® This provision was added to the Transport Law
Reform Bill late in the piece.?” According to the officials who advised on the Bill, it was ‘required in order
to provide for cases involving people who do not have cover under the Accident Rehabilitation and

Compensation Insurance Act’.®

However, New Zealand’s manner of adoption of the tonnage limitation regime has been subject to harsh
criticism: one commentator labelled Part V11 of the Maritime Transport Act 1994 (NZ) ‘an embarrassment’
for the way in which it clumsily paraphrases the 1976 Convention, thus creating unnecessary ambiguity as
to who may benefit from it.?

Application to personal injury claims

Personal injury claims fall within the scope of New Zealand’s limitation provisions, provided the injury
occurred ‘on board the ship or is directly connected with the operation of the ship or with salvage
operations, or is consequential upon any such ... injury’.* The maximum rates of liability for personal
injury claims are double those for other forms of damage,® suggesting a desire to give priority to these
claims. However, limitation is rarely invoked for personal injury claims, especially compared with claims
for lost/damaged cargo, as they do not often come close to the upper limits of liability.*

Occasionally arguments are raised in favour of unlimited liability for personal injury and loss of life claims,
especially when political pressure is put on governments following maritime catastrophes.® There is a
human reaction to human suffering that lends itself to the argument that personal injury should be treated
differently from damage to goods or structures. Even limitation of liability in general is not universally
popular.®* However, if caps on liability were removed there is the risk that protection and indemnity (P&I)
clubs would not insure ship owners for the full amount of their liability. Unless the ship owner could find
extra insurance, there could well be unanswered claims in the event of a major disaster.*

There are also instances that raise questions about the fairness of an arbitrary limitation based on tonnage.
The case of Yachting New Zealand Inc v Birkenfeld is one such case.*® In 2002 a boat operated by Yachting
New Zealand, and driven by New Zealander Bruce Kendall, collided with American windsurfer Kimberly
Birkenfeld off the coast of Greece. Ms Birkenfeld suffered severe injuries, and is now a tetraplegic. She has
been diagnosed with post traumatic stress disorder. She commenced a personal injury claim in admiralty in
the High Court of New Zealand. Yachting New Zealand brought a separate action to limit their liability
under the Maritime Transport Act 1994 (NZ). The catch, from the plaintiff’s perspective, is that their ‘ship’
is a rigid-hulled inflatable. While a vessel of any size can do considerable damage to an unprotected human
body, this boat had a gross tonnage well under 300 tons, and thus the lowest liability limits applied:*” the
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limitation fund totalled less than NZ$400,000. In the words of Lord Mustill, ‘it is unacceptable that the
financial future of injured persons should depend on chances as whimsical as these.”*

Putting the actual proof of negligence and attribution of liability to one side, and negligence is fervently
denied by the defendant Kendall, this sum is not a fair amount of compensation for the injuries that Ms
Birkenfeld has suffered. She has gone from being an athlete, highly ranked in her field, to someone whose
mobility is severely compromised. She can no longer compete as a windsurfer. Her ongoing medical
expenses, especially in Florida where she lives, must be considerable. There are no arguments on the side
of Yachting New Zealand in terms of encouraging shipping investment — the vessels were in the area for a
board sailing regatta. The vessel operated by Mr Kendall was not a commercial vessel plying international
trade. A fair amount of compensation would arguably total more than NZ$400,000.

Criticisms of the mechanism for calculating compensation, such as those raised above, and even the notion
that injury to humans should be given special treatment are unlikely to topple the established regime of
limited liability for personal injury in the near future. Other policy considerations currently hold sway.
Limitation of liability has always been based on the understanding that those who fund maritime adventures
place themselves at considerable risk. If they were threatened with the full burden of liability in the case of
an accident, their ‘keen adventurous spirit’ might be dampened, and their creditors would probably prefer
the certainty of partial recovery to the risk of total loss.*® Besides this, insurers may refuse to come to the
table if liability is unlimited: when passenger limits were removed in Japan insurers retained the same
limits on insurance cover.*’

New Zealand’s priorities

New Zealand’s first priority should be to re-draft the provisions of the Maritime Transport Act 1994 (NZ)
in order to give the 1976 Convention its full effect.* The second priority should be to sign the 1996
Protocol to the 1976 Convention, which came into force in May 2004.** The key advantage of this would
be a 250 per cent increase, on average, in the maximum limits.*® This would address the imbalance that is
being aggravated by the worldwide inflation since the 1976 Convention was first drafted. The Protocol also
puts in place a system for the speedier amendment of the liability limits to account for future inflation.* To
prevent too much expense befalling the owners of smaller ships, New Zealand will probably wish to
continue, as the United Kingdom has, in allowing lower limits for those vessels of less than 300 tons,* as
the 1976 Convention permits.

Limitation of Liability and the Accident Compensation Scheme

New Zealand’s compensation scheme was given a fair amount of consideration during the drafting of the
Maritime Transport Act 1994 (NZ). For a start, the limitation of liability under Part VI of the Act does not
affect anything in the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ).*” Therefore a
personal injury claimant cannot assert that their right to damages (albeit potentially limited damages) at
maritime law overrides the accident compensation statutory bar.*® The people who do eventually have their
claims limited under the Maritime Transport Act will be those who did not fall under the compensation
regime in the first place.
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New Zealand’s compensation scheme even goes towards the maritime transport policy goal of global
certainty leading to confident international investment.*® Because of the no-fault cover for personal injury,
an investor involved in a maritime venture in New Zealand waters, or with New Zealand crew, has a very
high degree of certainty in relation to liability in this area. The result is that New Zealand carrier P&I costs
are lower than in many other jurisdictions.>

The counter-argument is that the ACC scheme reduces the likelihood of quality performance, as people
have less reason to avoid the contingency insured against, so the level of service might decrease when
dealing with those covered by the scheme.® This view has been generally dismissed by the majority of
commentators who argue that tort law, and systems of liability like ACC,>* have very little if any effect on
behaviour in this way.”® A better example might be New Zealand’s occupational health and safety
legislation which, in a country where employers are not held directly liable for employee injuries,
establishes a system to ensure that workplaces meet safety requirements — complete with penalties to
provide ‘teeth’.*

One interesting issue that arises between limitation conventions and ACC is the different approaches to
compensation in the case of injury. Recovery is low in terms of dollar amounts under ACC, but cover is
widely available and claims are processed by a specialist government agency — not a court. The
conventions on the other hand are applied when a person is unable to claim ACC, yet the sum that they can
receive is reduced further by the regime. It is hard to determine whether the latter is compatible with the
policy behind ACC, because New Zealand has not held a ‘full compensation” approach to personal injury
cases for many years. The only certainty is that New Zealand is not a place where damages will be
spiralling into the millions of dollars at any time in the near future.>

The Athens Convention

Background

A foreign national injured aboard a ship upon which they were travelling as a passenger, may well look
towards the Athens Convention when lodging their personal injury claim in New Zealand. This convention
is specifically designed to cope with claims by seagoing passengers who are injured in shipboard
accidents.®® While the convention limits the liability of the carrier,”” it also makes claims more
straightforward by reversing the burden of proof in cases involving a ship-related accident.®® This is set to
change, however, if and when the 2002 Protocol to the Convention comes into force.® This will introduce
strict liability for most cases, and compulsory insurance, with the aim of making compensation for
passengers who suffer injury or loss easier to obtain.?® There is also a focus on encouraging the prompt
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settlement of claims, and the discouragement of forum shopping: unlimited liability can lead to
undisciplined claims.®*

The reason that this convention might appeal to the unfortunate passenger mentioned above is found in
section 317(5) of the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ). This provides an
exception to the statutory bar on claims for compensatory damages for personal injury when actions are
based on international agreements relating to the carriage of passengers. However, unlike the aviation
equivalent, New Zealand has never signed the Athens Convention. This is not an uncommon position, as
the upper limit of liability that the Athens Convention originally imposed for personal injury claims (about
NZ$109,000)% was widely considered to be too low.®® A protocol to the Convention in 1990 raised this to
NZ$407,260 and introduced procedures for adjusting the limits,®* but this is not yet in force — only five of a
required ten sovereign states have signed. The 2002 Protocol will raise limits yet again to somewhere in the
vicinity of NZ$580,000,% but only three of a required twelve states have signed.

Should New Zealand sign?

As the ACC legislation allows for it, and the Ministry of Transport has argued in favour of it (over ten
years ago),® the question arises as to whether New Zealand should now sign the Athens Convention and its
protocols. Having made enquiries to the Minister of Foreign Affairs as to whether New Zealand had
considerée?d signing the Convention the following reply was received, stating that it was not a policy
priority:

New Zealand has not flagged any passenger ships within the terms of the International Convention
for the Safety of Life at Sea 1974 which trade internationally; the numbers of international
passengers for which New Zealand is the departure or destination point are limited; and New
Zealand has a very limited passenger and shipping industry which would be covered by the
Convention. Taking these considerations into account, the government agencies with the primary
policy interest in this treaty, the Ministry of Transport and Maritime New Zealand, have not to date
accorded this treaty a priority in their policy development. Consequently we are not actively
considering accession to this treaty. New Zealand may, however, consider becoming party to the
Convention in the future.

Commentators suggest that the Athens Convention, especially when combined with an up-to-date
ratification of the 1976 Convention and its protocols, can produce considerable benefits to the seagoing
traveller.®® However, these agreements have, with the exception of the 1976 Convention itself, proven
unpopular on the global scene.®® The reasons for this lack of interest are equally applicable to New
Zealand, and are foreshadowed in the official response: these conventions are not a political priority,
existing measures are deemed adequate, and the international legal process is too time consuming and
expensive to provide efficient solutions in every situation.”

The main reason militating against New Zealand’s accession to the Athens Convention is the lack of
application it would receive on the water: the voyages affected by the Convention are where the ship’s flag
state is a party to the Convention, or where the contract of carriage is made in a state party to the
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Convention, or where the place of departure/destination is in a state party to the Convention.”” The
Convention affects only international carriage; domestic ferry services would not be affected. "

The New Zealand courts would probably not see many Athens Convention proceedings either. Foreign
nationals injured on cruises while in New Zealand waters are excluded from ACC cover,” but immediate
litigation upon arrival in a New Zealand port would not always be available. Only if the cruise operator was
based in New Zealand, or the passenger had departed from (or was destined for) New Zealand, or if the
passenger’s contract of carriage was made in New Zealand and the defendant had a place of business there,
would the New Zealand courts have jurisdiction over an Athens Convention claim.” This will generally
exclude international passengers on stopover. These jurisdictional limitations are aimed at keeping
litigation in forums convenient to the cruise operators, not the passengers.’ Besides which, New Zealand is
unlikely to be a very convenient forum for overseas passengers.’

However, this is not to say that there are no arguments in favour of signing. They relate chiefly to New
Zealand’s position as an increasingly popular cruise ship destination.

New Zealand’s current place in the international passenger market is as a port of call for foreign cruise
ships. The domination of passenger services by airlines looks unassailable, but the cruise ship niche is a
valuable market. In the past five years an average of 13,100 people have arrived in New Zealand on cruise
ships each year, mostly from the United States.”” The government has expressed a desire to foster the
cruise industry, and in 2001 estimated that the summer season alone would bring in NZ$600 million in
economic benefits for New Zealand.” One industry participant is reporting a 26 per cent increase in
business for 2006, with projected passenger spending in New Zealand ports stemming from their operations
expected to reach NZ$16 million.” This data suggests that the cruise industry is of growing importance to
New Zealand, and if the ratification of an international convention would help promote the growth of the
industry, it might be given serious consideration by the government.

If New Zealand wished to become a point of departure for cruises, especially to Antarctica or the Pacific
Islands, signing the Athens Convention would send a message to would-be operators that the country was
serious: as with other limitation agreements, the policy behind the Athens Convention is increased
predicggbility, and therefore efficiency, in the maritime transport sector. There is still a balance to be
struck

[B]etween accountability and incentives for performance on one hand, and, on the other, an upper
limit to liability that does not deter investment in shipping and thus inhibit the wider benefits that
flow from this key form of economic activity.

However, the number of people who depart New Zealand for cruises having not arrived here by the same
means is not significant. Some people do fly into the country before departing on a cruise, or cruise in then
fly out, but they are few by comparison to those that come and go on the same ship.®! It is these
international visitors, upon whom the increasingly important tourism industry depends, who would stand to
receive the most benefit from New Zealand’s ratification of the Athens Convention, depending on how that
regime interacted with the ACC scheme.
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passengers’ trips to differ from the totality of the ship’s voyage.
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Potential interaction with ACC

Currently, a New Zealand resident who is injured while cruising in New Zealand waters would be covered
by ACC.% However, if the Athens Convention applied to that passenger’s voyage they might prefer to rely
on it and take an action for damages, either in New Zealand,®® or any other available jurisdiction.®* An
overseas resident in the same position would not be entitled to ACC due to the “travelling’ provisions,® but
would have the same rights as regards actions in admiralty.

The Ministry of Transport has argued that ACC should take priority in situations where a person had both
ACC entitlements and Athens Convention-type rights even where the incident occurred overseas.®® This
would be in keeping with ACC’s well established statutory bar on common law actions, and could be
achieved in two steps. Firstly by amending section 317(5) of the Injury Prevention, Rehabilitation, and
Compensation Act 2001 (NZ) to prevent any New Zealand residents who were entitled to ACC cover from
taking a Convention-based action. Secondly by making use of the opt-out clause in the Athens Convention
that would allow New Zealand to not apply the Convention in instances where both passenger and carrier
are ‘subjects or nationals’ of New Zealand.®” If the first step were to be taken without the second, the New
Zealand legislation would probably be read down to make it consistent with the international law of the sea,
as was the case in Sellers v Maritime Safety Inspector.®

This would result in ACC being the default law applied in such situations. Careful drafting would be
needed to ensure that the New Zealand ‘subjects and nationals” matched up with those ‘ordinarily resident
in New Zealand’ under ACC,*® otherwise odd situations could arise. For example, a New Zealand citizen
receiving ACC cover, while a person on a resident’s visa is given the option of ACC or an Athens
Convention action.®

Affording priority to ACC brings into question New Zealand’s commitment to the exception in section
317(5) of the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) relating to actions based
on passenger conventions. Why do we allow airline passengers to take actions under the Warsaw
Convention regardless of whether they have ACC cover?®* This has been discussed by one commentator,
whose arguments are equally applicable to the Athens Convention, and suggest that such international
arrangements should be given precedence over the domestic ACC scheme.®* New Zealand, by signing an
agreement like the Athens Convention, becomes a potential forum for litigation under that convention.
Therefore it takes on international obligations, and implements part of an international framework.
Coverage by the Warsaw/Athens Convention is determined by a passenger’s contract of carriage, not
territoriality. ACC is only a domestic scheme, partly defined by the state’s territory, and applying mainly to
New Zealand residents. Therefore it is important that New Zealand maintain the exception to the statute bar
in order to meet its international obligations — even where its own citizens are involved as they, too may
rely on those obligations.® In other words, giving priority to ACC could frustrate the intentions of these
international conventions.

If New Zealand residents are barred from taking actions in New Zealand they will probably look elsewhere
for an alternative Athens Convention forum, as the hope of receiving more compensation will outweigh the
usual ‘home advantage’. The obvious place would be the principal place of business of the carrier, which is
not likely to be in New Zealand.*

® Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) s 22.

® Relying on section 317(5) of the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ).

& Athens Convention, above n 57, art 17.

® Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) s 23.

® Ministry of Transport, above n 4, 84,

8 Athens Convention, above n 57, art 22.

#[1999] 2 NZLR 44 (CA).

® |njury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) s 17.

% Relying on the current wording of section 317(5) of the Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ).
® See Brookers, Aviation Law, CV Part 9A (at 27 November 2003) para Intro.13.

% See Vennell, M, “Order or Chaos: Air Carriers’ Liability in the South Pacific’ [1998] New Zealand Law Review 345.
% Ibid, 358-365.

% Athens Convention, above n 57, art 17(1)(a).
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If New Zealand residents were to be limited to ACC claims following an accident where a New Zealand
carrier was liable, there could be some media pressure on government when foreign nationals are reported
claiming large sums in compensation while New Zealanders effectively excused the carrier of all liability.*®
Alternatively, the onerous exclusion of liability clauses often found in passenger tickets could cause
injustice to those who are injured and have no alternative but to pursue contractual action.® On balance it
would be more appropriate for New Zealand, upon signing the Athens Convention, to give priority to that
agreement over ACC. After all, no one will lose any rights to ACC cover, and they will still be able to rely
on that system rather than the convention if they desire. If so, the ‘subrogation’ provision would allow the
Accident Compensation Corporation to redress any financial imbalance.®’

Long road to Athens

While the details of the agreement have not been examined in detail here the Athens Convention, like many
politically charged international treaties, is not a perfect instrument and has been subject to criticism.® The
Athens Convention can be beneficial for seagoing passengers who suffer misfortune, and signing the
agreement would bring New Zealand further in line with international standards. It may even promote the
country’s growing cruise ship hosting industry. However, until the Convention can have wider application
to New Zealand-based shipping, if not New Zealanders themselves, the government is unlikely to make it a
policy priority. The current policy document defining New Zealand’s transport goals to 2010 is particularly
vague in relation to shipping reform, and does even not mention international conventions of the type
discussed in this article, let alone prioritise them.*® If the Convention is eventually signed, it should be
given priority over ACC where dual entitlements exist. Before any steps are taken, however, it would be
advisable for New Zealand to ratify the 1996 Protocol to the 1976 Convention which removes the current
cap on recovery for passenger claims, thus allowing much fuller recovery than would currently be possible,
and would generally bring the two liability regimes into a much more harmonious state.’® Changes could
be within the existing Maritime Transport Act 1994 (NZ) or, following the example of Canada, a single
statute ratifying all these agreements in one place.*™

Conclusion

One of the key features of New Zealand shipping in the twenty-first century is the absence of any civilian
ships flying the New Zealand flag on regular international routes. This is in stark contrast to the nineteenth
and twentieth centuries, when shipping formed the primary connection between New Zealand and the rest
of the world. Nonetheless, shipping remains vital to New Zealand’s economy: Ships from many different
nations carry fuel, cars, dry goods and other cargoes to New Zealand ports, before taking logs, agricultural
products and other exports to their destinations throughout the world. The economics of transporting such
loads results in 99 per cent of New Zealand’s trade being conducted by sea.’® Added to this are the
262,000 or more fishing vessels and pleasure craft that are a familiar part of New Zealand life. %

New Zealand’s reliance on the sea means that our maritime laws should be kept up-to-date with
international developments. New Zealand’s approach to personal injury law may give the impression that
the ACC scheme covers all possibilities but this is not the case when it comes to shipping accidents. This
article has suggested that New Zealand still has some way to go in meshing together a comprehensive and
fair approach to personal injury, taking into account both international and domestic law.

% A similar argument relating to air versus land claims is raised in Soyer, above n 6, 522.

% See for example Alder v Dickson [1954] 2 Lloyd’s Rep 267; Hill, above n 39, 446-448.

" Injury Prevention, Rehabilitation, and Compensation Act 2001 (NZ) s 321.

% See for example Griggs, above n 69, 201-204.

% New Zealand Transport Strategy (New Zealand Government, Wellington, 2002).

1% goyer, above n 8, 167.

01 Marine Liability Act RS C 2001 ¢ 6; see Tetley, W, ‘Canadian Maritime Legislation and Decisions 1999-2001" [2001] Lloyds
Commercial and Maritime Law Quarterly 551, 552-553.

192 Maritime Safety Authority, Ministerial Briefings 2002: Government Administration and Infrastructure (Wellington, 2002) heading
2.1.

198 |bid, headings 2.3-2.5.
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