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——= MARITIME LAW ASSOCIATION OF AUSTRALIA

T
HE HAGUE RULES AND ASSOCIATED PROBLEMS

This is the i
e ;Zpgclchosen for the 1976 Annual Meeting final
e€ld on the afternoon of May 29, 1976.

‘The subije
fruitlegsctoi: akvast one with many aspects and it would be
€ek to canvass them all in one afternoon.

For thi - e

format gfrﬁ§2°“ and also as an experimental variant to the

formior o 5 Erecedlpg sessions, the session will take the

COnéerning tﬁ; :208 d;STUSslon" lead by a panel, of matters
: e Rules a i : :

of current intergst, ns associated problems which are

gg: ;;gtgilgn sub-committeecharged with organising the session
s pared the attached papers in order to raise, and furnish

ackground to, some matters which members at the meeting may
find it of interest to discuss with the panel during the

_session.

The panel members will be Messrs. Salter, Birrell and Morgan,
and Mr. O'Hare who has kindly consented to take the place of
Mr. Walsh who regrets that he will be overseas.

It is @ntended that the panel members should address themselves
to their respective papers only very shortly at the beginning
of the session and that the balance of the afternoon should be

directed to the workshop discussion.

Therefore, it would contribute significantly to the success of
he papers prior to the

the session of members could read t
meeting.



THE UNCITRAL REVISION OF THE HAGUE mupps ©
s

1. BACKGROUND

-

UNCITRAL is - o
the Uniteq Nations Commission on International

Trad
e Law, an organ of the United Nations.
Although-the dr :
. aft Conventi . -
it was originated ip UNCTA;?n was prepared wi?ﬁzn UNCITRAL

UNCTAD. i ‘ S -
DEVGIOP;ZnEhe Uglted Nations Conference on Trade and
world COuntéieT = under@eveloped and developing third
" ‘ment of UNCT S were chiefly responsible for the establish-
AD and they continue very much to dominate it.

*In ' ;
waslz::.uanaU§CTAD Working Group on International Shipping
- nomic as P tn unqertook a revision of commercial and eco-
relatin p:c S of international legislation and practices
. conform?t © bills of lading "from the standpoint of their
1ty with the needs of economic development in parti-

cular of the developing countries".

zggéogénghthat'reylew, UNCTAD, in 1971, called for a revi-
ey e'ex1st}ng rules and practices concerning bills
lading, including the Hague Rules, and the task of pre-
E;rlng a new international convention for adoption under .
i'e auspices of the United Nations was referred, at UNCTAD's
nstance, to UNCITRAL with a rider from UNCTAD that the

work undertaken by UNCITRAL should take account of the
criticisms of the existing situation which were contained

in the reports which had been prepared by UNCTAD and be
aimed at establishing a more balanced allocation of risk

between cargo owners and carriers.

Those criticisms related mainly to matters that the third
world countries, which rely on other nations' shipping,
regarded as prejudicial to their interests.

The preparation of the draft new convention was carried out
by an UNCITRAL Working Group, of which Australia was a
member. ' : -

LATEST DEVELOPMENTS

Before considering whether to recommend adoption of the
draft Convention prepared by its Working Group, UNCITRAL
referred it back to UNCTAD and it was considered by the
UNCTAD Working Group on International Shipping in January

1976.
Th? UNCTAD Working Group endorsed the draft Convention as
be}ng generally acceptable and noted only a few minor
points which it suggested UNCITRAL should consider.

UNCITRAL also invited comments from member governments and
and right at

internat?onal organisations, including CMI,
present is considering the draft Convention to finalise

the text which it will recommend to the United Nations for

adoption.

1t appears likely that the draft prepared by the UNCITRAL
Working Group will be recommended to the United Nations for
adoption as a Convention, with few, if any, material chan-
ges to the existing text. .
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éBTICLES 5 AND 6 OF THE DRAFT |

CONVENTION "

These are of
attitude to the
tion with the mo:g:§: COHYEntlon_

6, will ha P Unit of liabjij ;
cétriers axg ilgnlflcan liability set under Article

carriers! liabilj ture of the cha
£ . . langes to the rules of -
mafe for those chaig:2§Ch ~SHicle s involves and the case

ly invit
the re / 1ted to make a s : .
ctieendations adopted by cM1 a:atﬁzegzgkmxn tine with

Co i
-should be 1iab] nference in 1974, he argued that the carrier

be preserved
insurers B ved. He noted that, for cargo
such as éOigi:ES it f".:ee‘ijparticular average risks
general ave ©on, stranding, fire and the resulting

osses, th zage amounted .to about 20% of all payments for
able sﬂifta fthgrefore Article 5 would produce a consider-
ness, ac g. risk, and that questions as to the reasonable-
cuse'of cording to abstract_notions of equity, of the ex-
1iabi1s nautical error are irrelevant because any increased

lability will be transformed directly into an additional
cost factor to be borne by the shipper.

. He contended that the proper principle was that risks for
loss or damage should primarily be borne by cargo insurers
and that the effect of raising the level of carriers' lia-
bility in the way being suggested would make the carrier
very largely an insurer of the goods carried, with the
ensuing effect that the shipper would lose control of the
*risk costs" which would be included in the freight.

These views did not find favour with UNCTAD which endorsed
Article 5 without material alteration and it appears that

UNCITRAL will do the same thing.

However, a number of nations are known to support retention
of the defence of navigational error and this issue will
probably be the subject of further contention at .any
Diplomatic Conference which may be called for the purpose
of adopting a Convention based on the UNCITRAL draft.

Putting aside the specific case of the defence of naviga-
tional error, the UNCITRAL Working Group which prepared the
draft Convention reached the conclusions that -

(1) A rule of strict liability would be inappropriate and
the Hague Rules principle of carriers' responsibility
based on fault should be retained;

(2) Responsibility should, however, extend generally to
the fault of the carrier's servants and agents as
well as the carrier himself.

Howeverf whilg Article 5 is said to give effect to these
conclusions, it is suggested that in most instances its
PFaC§19al effect may approach that of a rule of absolute
liability,

As stated in Attachment A, paragraph 51, the language of
Article 5 is patterned on, though not guite the same as,
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4.

3 . 7 * .
the correspondin

9 pro i
amended) . Provision of the Waraaw Convention (as

Convention provisiOUPOn the carrjer

nd
‘follows 3 N has been 3“diCia11§r the Warsaw

interpreted as

1. ;: gggt:gd;ha:(b e carrier) jg
all reasonab Y Nis agents or servant
measures to isoigliiu:?:gcgre in takiggsa2§ ﬁzzigiigg
Passenger or amage by accide
.such'medsuresproves that it was i i et

« This see
se not to injure MS to me to amount to a prom=-
.dent, the onus beiﬁgeopaSbenger by avoidable acci-
- the accige

not to be liable if

"(to prove) that j
1 faurtow ) 2/at 1t and its servants were

2. In U.S..A.=
. free from al

"The followi
difference
exceptions,

Ng comment has been made,
between strict liability,
and fault liability,

by Ramberg, upon the
with permitted

with no exceptions -

n
“ee« When those favouring the principle of strict
liab11§ty interpret the permitted exceptions gener-
ously in the carrier's favour and those favouring

the principle of negligence demand the foresight

and caution of ‘'‘supermen' before accepting the excul-

. gg%%gg of the carrier and his servants, the practical
ifference between the two principles -may be made to
fade away." 3/ '

3

The writer believes that generally the experience of air
carriers under the Warsaw Convention provision has tended
to be the second kind described by Ramberg, and that the
experience of sea carriers under Article 5 of the draft U.N.
~Convention would be likely to be similar.

7/ If these suspicious should be well founded that result in'’
itself might not be such a bad thing. 4/ However,
the selection of the limit of liability to apply under
Article 6 would become even more critical. For if the
level of liability is fixed too high and carriers become
effectively insurers of most goods for their gull.value the
balanced allocation of risk which the Convention is supposed
to produce may be found to be a very expensive unbalanced
allocation of risk to the carrier..

" DOCUMENTATION

The draft Convention provides thatin every case the shipper

shall have the right to demand a bill of lading: Articles
14.1 and 15.2

oA

SEAEN

4/

Grein v. Imperial Airways Ltd (1937) 1 KB 50 at 69 per Greer LJ

Pierre v. Eastern Airlines (1957) U.S.C. Ar R 431.

!

The Law of Carriage of Goods - Attempts of Harmonisation (1973) at 217.

The number of disputed claims (and the deiays and litigation costs

attendant upon settlement of such claims) could be significantly
reduced. '




4.

I1f a bill 6f ladin .
1ing is not requi )

Resotisble recaint ox other ddcumcns Tninn (IERETL Bi1S
Yy be used: Article 18 which is not a bill

However i )
liabiliéytgg E§3v2§i°§s of the Convention governing the
documentation used arder.W111 apply irrespective o% the
whether or not the nd, an particular, regardless of

: 1€ carriage is covered by a bill of lading.

A question i

cogsider, i:htﬁg de Australian Government will have to
relation to internai?t of the Convention being adopted in
tory liability .re imlona% carriage is whether the manda-
 for applicatioﬁ tg tﬁ which 1t.imposes is also appropriate
mind the great Aiffe € Australian coastal .trade bearing in
and commercial circurlt.\ences ST L g,
in relation to trad stances and desiderata which operate
Australia and thosee ;? RAd Mevement of gouds Wit oh
national trade. which operate in relation to inter-

It is to be n | |
require the 2gﬁiga2i§° that the draft Convention does not’
bill of lading. ing carrier to be identified in the

A : . . -
oélti: 2equ}res is that the bill set forth "the signature
arrier or a person acting on his behalf"”: Article

ls'l(j)- .

.ngsequently, it appears that the Convention will not
solve the problem, which carco interests frequently encoun-
where a bill

ter, of identifying the carrier to be sued,
dentification of the

contgins a demise clause, or the only i

carrier appearing on the bill is the appellation under

wh}ch a service is operated by a group oOr collection of

shipowners and/or charterers. Frequently, in such cases,
he carrier is

the correct corporate name in which to sue t

difficult to ascertain, especially where one is required
hort notice in order to pre-

to institute proceedings at s
vent the claim from becoming time barred.
Unfortunately, onvention will be likely to com-—
pound these difficulties because whereas at present the
general rule, except in the case of a demise charter, is
that the signature of the master binds the owner of the
bill of lading signed

vessel, Article 14.2 provides that a
f the carrying vessel will be deemed to

"by the master o
have been signed on behalf of the contracting carrier.

the draft C
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;& PROPOSED UNITED NATI ' ;
T AL, TRANSPORT ONS DRAFT CONVENTION ON INTERNATIONAL
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1973 UNCTAD est
In ablished an International Preparatory Group

to elaborate a prelimina
fonal Multimodal TranSpoii,draft of a Convention on Internat-

. . the 3 S
s‘lb 'ect' and ha i

unfcrtunately havi
Secretariat, 'ing been Prematurely ended by a strike in the

It is understood :
St before'izonger' that_the indications at the Februar
will B reachea Boon & to be_dlscontinued, were that agreemen{
veqtion, and that a drazlc Principles and guidelines for a Con-
principies and quia l'a t Convention in accordance with these
obviously thig €lines will then be produced, though

. . work will take several years to éomplgze.

0

1l
THE NEED FOR A MULTIMODAL CONVENTION

There is i U :
Traditiongiiglngosew about multimodal transport per se.
which such tréns oe\éer, the contractual arrangements under -
ted) =i consistgdr fwas effected generally were fragmen-—
thedeiy of a series of separate contracts between.
Pper and each modal carrier. .
iﬁthaps most commonly the arrangements took the form of a
rough bill of lading whereby the first carrier contracted
to perform the first stage of the carriage and then acted
as the shipper's forwarding agent for the purpose of
arranging a contract between the shipper and an on-carrier

for the second stage.

" What is relatively new is the emergence, as possibly the
predominant method of effecting multimodal transport, cf
the combined transport service performed under one contract .
between the shipper and the service operator, who accepts

responsibility for the complete transit.

The desirability of more uniform treatment of the problems
associated with combined multimodal transport than presently
results under national laws and the existing unimodal con-
ventions, and of simplifying and clarifying the rules which

are to apply, has been recognised for some time.

Thus, the Baltic and International Maritime Conference
(BIMCO) has produced the Combiconbill combined transport

'bill of lading, which is a standardised document intended

s by BIMCO to serve "as the basic document to be used by, or
at least.as a guide to, shipping companies, as well as

gg::fs, interested in acting as combined transport opera-

:he Ipte;national Federation of Forwarding Agents
Ssociations (FIATA) has attempted to unify the various for-

;iiggrs house bills of lading by the creation of a uniform
Combined Transport Bill of Lading, for the use of its

members.

A . . A
csagg:rogftge subsequent papers indicates, the International
ommerce has drafted uniform rules for a combined

transport document ("the ICC Rules")

?fzhg&;c;tgelf sponsored with Unidroit a draft Convention
i gnventhn ) on international combined transport
as adopted 1in 1971 by a joint meeting of the Inter-

com T
P I
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— Governmental Mariti
ns

— " % While the . :
_ nNeed for greater uniformity and certainty is

generally recogniseq ini i
Convention js appropéiggénlons differ as to whether a

On B
. e o‘f the Teports received by UNCTAD states :

“"An i - 2
. rem;T§°§§::: question which fSr the present must
. - .- the 1CC rul wered is whether wide scale adoption of
- : ConVentiog €S _would obviate the need for a
the foresee bCommerc1al Judgment suggests that for
i Onla le future the answer is in the affirm-
bilit} o Y the_Pro§pects of a simple uniform lia-
Yuaci yste@ whlch.1§ commercially viable would
Sonve {_a major revision of existing laws and
viie 2 ions applying to unimodal transport to pro-
Sahe n Ozirrldlng convention for multimodal trans-

i

n

322 Prgparato:ycroupset,up by UNCTAD sees its function i
ParlpgvaAdraft Convention as being to aim at -

"Evolving a suitable system for liability and cargo
insurance covers under international multimodal '
* ~ transport operations based on a single contract
wh}ch will not contribute to pushing up the cost to
shippers/users and which at the same time will pro-
vide the requisite degree of safety and not adversely
- affect the insurance industry in developing coun-

tries™, 2/
Australia has so far supported the work by UNCTAD towards a
United Nations Convention. ' .

Its position in this regard has been stated to be "based on-

« . the underlying assumption that uniformity serves efficiency
and that there should be increased certainty and predicta-
.bility of liability, uniform documentation with acceptable

rules regarding negotiability, and adequate protection to
combined with

the cargo interest at the least cost,
expedited settlements and recovery/" 3/

BASIC PRINCIPLES AND GUIDELINES FOR THE UN DRAFT CONVENTION

. As already stated, the Preparatory Group is still working
out the basic principles and guidelines on which it should

attempt to draft a Convention.'
However, it seems clear that it will be accepted that the

draft Convention should be confined to multimodal operations
where the operator accepts responsibility as principal (and

1/ L@ability Aspects of International Multimodal Transport, a Providore's
Viewpoint, by K:W.-b?cme: see Annex to UNCTAD Secretariat Study on
Insurance and Liability Problems in International Multimodal Transport .

(TD/B/AC.15/7/ad4d 3).

2f IPG request to UNCTAD Secretariat for additional studies: see Annex .
1 to the IPG Report on its Second Session (TD/B/533 -TD/B/AC.15/11) .

3/ Anngx.B to letter of 25.8.75, Attorney-General's Department to
Maritime Law Association of Australia. ;



: lity ¢ :
for compensa : Y for the full tr
of the gontrgéng @he Shipper, in accordance wiiﬁséﬁeazgrms
whether arising'wivlthe event of loss, damage or delay
>.€ the goods are in his charge or while

the unimodal carriers or

Where there :
1s no multimodal operator interposed between

the shipper on th
: e : X
:::réers eaéh contracznﬁogaggéhand the various unimodal
onvention wi) 3¢ s
the applicable " L not apply and will still be governed by

unimodal Convention Oor national laws,

It a -

Convgﬁiizi :igzlgh:t T Will be agreement that the

‘ticularly liabhiis eal only with areas of private law, par-

eénter publi 111ty and documentation, and will not seek to
C law areas such as the control of multimodal

transport Operat
' ors, or conditions for ici i ]
. multimodal transport activities, parsicipation in

: ggsgfl?iso appears to be little doubt that the system of
i 1ty adopted will be one of limited liability of the
ultimodal transport operator. - ‘

Whgt is more uncertain is, whether a network system or a
uniform system will be used. - '

Essent@ally, a uniform system is one under which the risks
for which the multimodal transport operator is liable, and
the level of his .liability, to the shipper/consignee for

loss is the same regardless of the point at which the loss
occurs, ' = ‘

In contrast, a network system is one under which the risks

for which the multimodal operator is liable, and the level
"~ of his liability in relation to each stage of the transit,

correspond to the liability of the unimodal operator of

that stage. : ,C

-

The problem which arises under a network system where it
cannot be proved where or how the loss or damage oqcurred,
can be overcome by providing a minimum_level of uniform
liability which is to apply in those circumstances.

Most of the documentation presently in use in relation to
multimodal transport operations involves a network system

of liability of one or other of the following kinds :

1. The multimodal operator accepts a low uniform level
of liability in all cases, but where the circumstances
.0f the loss can be proved the shipper/consignee is
entitled to have liability determined instead in
accordance with the Convention or international rules
of law governing unimodal transport of the kind
‘during which the loss arose;

2. The multimodal operator accepts liability in relation
‘to each stage of the transit, in accordance with the
relevant Convention or international rules of law
governing unimodal transport of that kind, but also
accepts a low uniform level of liability where it
cannot be provea when or how the loss occurred.

It seems more likely than not that the system of liability
chosen from the draft Convention will be one or other of
these forms of modified network liability,

If thi; proves to be correct, it will be necessary then to
determine the level of liability to-apply where the circum-

stances of the loss cannot be proven.




4.

Many multimoaal bills of lading in use at the present
time ?rOV1Qe that in those circumstances the level of
jiability will be determined under the Hague Rules as if

the loss had occurred at sea.

It seems probable though that under any draft Convention
the level of llabll}ty fixed in such circumstances would
be at least that stipulated in the HAGUE-Visby Rules

(£840 per ton). .

. 50.
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Chapter ITI
PART II: LIABILITY OF fE CARRIER

Article 5: Cenaral rules on liability

This article, containing the basic general rules on liatility, being the

37-
nheart" of any convention on the liatiliiy of carriers for loss or damage to

goods, is more directly related to questions of underlying policy and cost
factors than the othcr articles. As such it calls for more detailed commcnt.jzz/
The Hague Rules contain no positive rule of liability for loss or damage

38.
to carzo, Liability is inztead treated nezatively. If through the fault
-~
£ the carrier, or thev of any of his employces,—- cargo is los;
27/

or ncgligence of %

or damaged, the cerrier is liatle, subjcet tc certain exceptions.  Scventaex
causes and events which would exculpatie tiie carrier from lizbility ave enumic
Turther, the only positive obiigations placed upon thne carxyies
teund before and at the bezinning of the voyage to cxcrcice due

() properly man, equip and £upply the

reted

"

as excepticns.

are that: he ic
diligence to (a) mel:z the ship ceaworihy;
ship; make the holds ... fit and safe for [thec] reccption, cerriage ard
prescrvation [of the goodc], and (e) [sutject to the exceptions] to "prcperiy and
carcfuily load, liandle, 3wowv, carry, keep, care f°r: erd &isclarge the goods
carried." -

1

ozzh of the article is comclatelr”

25/ Particularly since the structurc anc. app<T . ] :
different frecm ccaparaile provisions in the Ilazue Rules, which axe tacized v U7
cc-law and

ine, juricprudence, cac zrplication oz

Yo m g

- half a century of dcctiz
internationzl scopc and interest.
2370

26
Repof?_é; the Sccretarss-rencral of
(alco contained in Urdtad ifztions C
Volume III (1972) Unlted aticns puilice
In some situation:z, zz o1 cxarple, in thc
the master, marinor, pilo%, or thec servants of the carrier in the naviga

has no liability, even waen its
In the casc of fizre,
unlcss czused ky

CN.9/63 Adc

See Mlcopensitiliiy of ccean carricrs for c ?
<ho Unitzd Hations' (&/CH

-aatas

n Internatis:ol Trada
. Balasian (NSNS e S ve g
case of "Act, neglect, cr derf

2

the management cof' .ie ship" the carrior
fguse: loss or damage to cargo (article 42 (2)).
Ot 1esponsitle for loss or damage resulting from fire,

actual fault.
27/ Sce article 4(2) of “he Hagzue llules.
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39+ The Hogue Rules also do not provide any specific lisbility for éelcy in the
carriage and delivery of the goods, as do the other unimodal transport conventionc. .
1iability for delay is, however, implied in osome jurisdictions. fhe burden of
proof is also not very clear, and many legitimate claims are dissipated ir
oon,sequence.

40. The nature of the provisions on liability, including burden of proof, in the
Bague Rules, was heavily criticized by most members of the UNCTAD and UNCITRAL
Working Groups and has increasingly torne the brunt of severe attack in nuch
gubsequent public commentary. The p:‘incipa;l grounds of complaint against the

Rules have centred upon the greater relative prominence they give to the excepticne
from liability accorded to the carrier, and their patent lack of emphacsis on, and
the qualified nature of, his more vositive cuties in the care and security of the
goods entrusted %o his care. Ambiguities connected with turden of prcof and the
restricted nature of the carrier's duty to provide a seaworthy ship, and in
particular the exceptions in respect of (a) errors or faults in the ravigation and
management of the chip, (t) perils of the sea, (c) fire, (a) latent defects not
discoverable by dve diligence, (ej "any reasonable deviation', topped off by

(f) the final ﬁcatch—all" exception,29 heve been singled out for specific atiack ‘
particularly since comparatle exceptions do not exist jin intermational conventions |
Eovering other modes of transport. : i
41. The policy considerations considered zclevant bty the Secretary-General of the
United Nations in his report to the UNCITRAL Working Group on the rc—examination

of the Hague Rules, with particular reference to the basic rules on

as follows: ’ ’ /
(a) Promoting a desirable standard of care; o
(b) The relationship tetween allocation of risks and the cost of insurance;

lialkility, vere

(¢) The cost of administering claims: "Priction"; » (

(d) Effects of increased carrier liability. .

" e . . . . .
is plfg/d InLcounurles using the Hague nules, the burden of proof in some situations
ced on the carrior and sometimes on the shipper. Exactly how the turden is

. &8lloca i o g
ted is oftcen a matter of scme uncertainty and may vary anonrg countries,"

itid. i) - ; :
;2:? oiara. 1§7', he evenis relevant to ihe liatility of the carrier for ine most
;xceedi:ufro;fri; the precence of the shipper and under circumsiances maxing it

71 S n o PR
lose ages l‘*lful“ for the shipper to asceriain or prove ithe cause of damage oTr

. co Ny = b 2 - ¢

iEplementazgg‘L of this rules on turcen of nrool are often decisive in tre

i aE e - A A : :

ion rules on liability and warrant special attenticn.

2/ Exception (q) in article 4(2) of the Hague Rules.

v

P AN S e S i 2=y
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i rhe report furiher ctated that in considering the appropriate approach to
siok allocation tctucen carrier and carmo inferests .
Y ’

attention might te given
the following alternative approachcs:jg/ ‘ e

(e) Strict lielility on the carrier;

() Simplificd standards for liatility and burden of proof based on othor

international conventions governing carriage ol cargo;
e |

(c) Modification of specific substaniive provisions of the llague Rules;
(@) Modification and simplification of the rules on burden of proof. -
43. 'The Working Group considered thesc alternative aporoaches and most of ité

memters at its third secsion took the following-vicw:3

" 3 3 3 |
(a) The principle of the Hague Rules that the responsitility of the carrier
chould be based on fault was to be retained;jz/

- o e deta .

DS,
wads Ve bae b

ot

o\
(b) The above principle siculd te siuwplificd sad sty

- P mecnpnd -,
SR plebed [ttt

the removal or nodification of the excepiions from liabiliiy of the carriew,
or fault of his employecs or servants;

(c) Simplification and unification of the rules on turden of proof."
44. A Drafting Par®y constituted by the Woxking Group then elavorated a tacic

text on liatility which wes supported Min substance" bty the Working Group at its
fourth (special) session.ié/

45. The Group in its redraft dropped <he entire "catalogue" of cxcertions au such,
and made the carricr lialtle "for loss, damage or expense resulting from loss cf,

or damage to, the goods, as well as from delay in delivery, if the occurrence

which caused the loss, domage or dclay tooic place while the gcodc were in hic <t

stares
es defined in crticle 4, unless the carricr p3

oves that he, his servants and azcn:is
took all measures

+hat could reasonatly be required to avoid the occurrence and itlc

consequences". In the "case of fiwe" the carrier is made ")iatle, provided the

claiment prbves that the fire arose duc %o fault or negligence" on his part or that

_ 3u/ Itid. paras. 231-26€9. z
" 31/ Seec report of the UNCITRAL Working Group on the work of its third secssion,
(A/CN-9/63), para. 70. Many 1epresentatives had reservations or docutts conc

others felt further information was needed pending
itid. para. Ti.

crning:
s9me of these princinles; =
final decision;

32/ The rule iias also teen descrited as being tased on "presw-ption of fauli!
see the report of tlhiec UNCIL

] 2L Working Croup on the work of its fourina (Specizl)
Session (A/CN.9/74), para. 30.
33/ Ivid., para. 38.

&
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of 8 gervants or agents. A reservation is also made with "respect to live
n;mals" the carvier -being'relieved of his liatility where the loss, damage OT

5 delivery rTesults from any special risks inherent in that lkind of carriage."
while the exceptions in the Hague RNules of "any reasonatle deviation® no

8
v gelay 1
mther.
jonger applies, the carrier will still not te liable for loss, damage or delay in

delivery "resulting {rom measures to save life and from reasonable measures to save
property at sea'. :

.
46. The basic rule of liaobility thus ar‘lVed at in article 5 represents a very

delicate balance of compromise between two opp031ne views. On the one hend is the

involved in ocean carriage. On the other h.nd is the view that such carriexr

oo

should not continue to enjoy their historical privileges, particularly in the light |
;D of present-day improvements in ocean technology and communications.
.47. The compromise in essence entails the removal of the more .notorious ":xceutlon""
from liability, in "exchange" for a rule of general liability sutject o a standard
of reasonable care; the excision of thz positive duties placed on the carriers
(a) to "properly and carefully load, handle, stow, carry, keeD: care for and \ l
discharge the goods ...", and (b) to exercise due diligence to make the ship

|
l
’ view that ocean carriers deserve special conslderatlon in view of the high risks

peaworthy before and at the beginning of the voyage.
48. TFurther, the burden of proof has teen placed unequivccally upon the carrier

except in the case of fire, where it rests upon the claimant. Arguments which

were raised on behalf of cargo interests in the WOrklng Group that the carrier's
positive quties as set out under (a) and (b) in the previous paragraph should be
restated and that his duty to provide a seaworthy ship was not to be restricted 1o
+the teginning of the voyage but should continue throughout the

r @ doing so only at
] voyage, were met, howvever, by counter arguments that these two separate sects of
duties would be subtsumed under the general 1liatilivy rule and would not, for this

. . 34
reason, require restatement.~ .

49. The compromise must also be looked at in the context of the amalgam of

1"
e = : . .
conorics and moraliiy" which goes into the construction of rules on carrier
liablllt . ; i
Y It nceds to be noted with particular reference to the excision of the’

exce i i % P . . A
ptions in respect of "fault in navigation" and "fire" that the Working Group

See -
that ?fé eera*;gli"na a. 30, where the views of the Drafting Party are endorsed
fault" mage <t um e on liakilit:y in the dxzit Conrvention ''taced on Pzestio a0 O%
. SEl)u; dc?aiar' :S list the most important otligations of the carricr
drefted by the Drat 0 Sf ¢ e Hague Dules since the carrier, under the gereral Tule
Gomtia ot op carr;“:u-. Party would have to perform 2ll his obligaiions under the
age with care." In this connecxion see para. 66 telow
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reached its decicion afier hearing the views of the International Union of Marine
rneurers (IUMI) and the Comité Maritime International (CMI). which stressed that
the two exceptions should te retainzd on econanic grounds as otherwice insurance
charges would escalatezj[ with consequential freight rate incrcases.

50. As was to be expected in the face of lack of conclusive quantitatiive data,
the question carnnt be conclusively resélved.g; ante au to whether and to what
extent increased carriexr 1liability would increase the over-zll costs of liability,
which some represcentatives in the UNCITUAL Vorking Group anticinated and others
denied. The Repori of the Working Group s%ates in that connexion: "It was
recalled that similax fears had been expressed <4n connexion with increzsed
responsibility of air carriers,.hut ihat these fears did not materialice ...

techniques of distributing risks through insurance has tcen thoroughly developzc and ¢

N e e Y e = el an s 2
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that the insurance incusizy was compo i vive.
the insurers of ilic carriers and cargo would te sble to cope with changes in ihc

”
rules governing carriexr liability.“iﬂ/

51. Article 5 is patterned troadly, tui not exactly, on the voemmar-ble tasic xule
on the liability of the air carrier in the Convention for the Unification of Certcoin
Rules relating to International Cerriag: %y Air of'1929, 2s amended ty the Eagzuc
Protccol 1955 (Varsaw Convention),él/
is liatle if the occurrence which causea damage tock place during the transportation

by air, and then goecs on to state that he shall not be liable if he proved that ne
or his agents have taken all necessary measurcs to avoid the damage or (and this
additional rule does not zypear in the draftl Conveniion) that it was irvocsitle Tor

him or them to tazc such measures (article 20(1)).

35/ The represcniative of a major maritine power.ipformod the UUCITRAE

Working Group that acccrding to a '"careful! study carried out on the 0062~_:r3d?f

of his country it was estimated thot the net effec?,(l.e. taking into cqns#ae-a»_ggﬁ

both freight and insurance aspects) would mean an increase of sope O.S.to __per cent
of the UNCI AL Yorking Greoup ou the work of its

i

in frei?ht rates; .cce report
fourth (spccial) cession, (A/CN.9/74), para. 20, fooi-note 1l4.

36/ Report of the UNCITRAL Werking Croup on the work of its fourtn (special)
session, (A/CN.9/74), pera. 27.

37/ 'The Protoccl done at Guatemala City in 1971 2lters the langusge =
articles 18 and 20 comewviiat, tut not their substance. .



