
THE MARITIME LAW ASSOCIATION 0? AUSTRALIA

THE HAGUE RULES AND ASSOCIATED PROBLEMS

This is the topic chosen for the 1976 Annual Meeting finalsessions to be held on the afternoon of May 29, 1976.

The subject is a vast one with many aspects and it would befruitless to seek to canvass them all in one afternoon.

For this reasori ahd also as an experimental variant to the
format of the preceding sessions, the s&sion will take the
form . of a "workshop discussion" lead by a panel, of matters
concerning the Hague Rules ans associated problems which are
Of current interest.

The Victorian sub—committæ charged with organising the session
has prepared the attached papers in order to raise, and furnish
background to, some matters which members at the meeting may
find it of interest. to discuss wit-h the panel during the
session .

The panel members will be Messrs. Salter, Birrell and Morgan,

and Mr. O' Hare who has kind Ay consented to take the place of

Mr. Walsh who regrets that he will be overseas.

It is intended that the panel members should address themselves

to their respective papers only very shortly at the beginning

Of the session and that the balance of the afternoon should 
be

directed to the workshop discussion.

Therefore, it would contribute significantly to the 
success of

the session of members could read the papers 
prior to the

meet ing .



THE UNCITRAL REVISION OF THE HAGUE RULES

BACKGROUND

The UNCITRÄL draft Convention on the Carriage of Goods bySea was discussed at some length at the 1975 Annual Meet—Ing .

UNCITRÄL is the United Nations Commission on InternationalTrade Law, an organ of the United Nations.

Although • the draft Convention was prepared within UNCiTRALit was originated in UNCTAD.

UNCTAD• is the United Nations Conference on Trade and
Development. The underdeveloped and developing thirdworld countries were chiefly responsible for the establish—•ment of UNCTAD and they continue very much to dominate it.

In 1968, an UNCTAD Working Group on International Shipping
was set up and undertook a revision of cornrnercial and eco—
nomic aspects of international legislation and practices
relating to bills of lading " from the standpoint of their
conformity with the needs of economic development in parti—
cular of the developing countries " .

Following that review, UNCTAD, in 1971, called for a revi—
slon of the existing rules and practices concerning bills
Of lading, including the Hague Rules, and the task of pre—
paring a new international convention for adoption under
the auspices of the United Nations was referred, at UNCTAD' s
ifistance, to LNCITRÄL with a rider from UNCTAD that the
work undertaken by UNCITRAL should take account of the
criticisms of the existing siEuation which were contained

In the reports which had been prepared by UNCTAD and be

aimed at establishing a more balanced allocation of risk

between cargo owners and carriers .

Those criticisms related mainly to matters that the third

world countries, which rely on other nations' shipping ,

regarded as prej udicial to their interests

The preparation of the draft new Convention was 
carried out

by an UNCITRAL Working Group, of which Australia 
was a

member.

2. LATEST DEVELOPMENTS

Before considering whether to recommend adoption of the

draft Convention prepared by its Working Group, UNCITRÄL

referred it back to UNCTAD and it was considered by the

UNCTAD Working Group on International Shipping in January

1976.

The UNCTAD Working Group endorsed the draft Convention as

being generally acceptable and noted only a few minor

points which it suggested UNCITRAL should consider .

UNCITRAL also invited comments from member governments and

international organisations, including CMI, and right at

present is considering the draft Convention to final ise

the text which it will reconmend to the United Nations for

adoption .

It appears likely that the draft prepared by the UNCITRÄL

Working Group will be recommended to the United Nations for

adoption as a Convention, with few, if any, material chan—

ges to the existing text.



2.
ARTICLES 5 AND 6 OF THE DRAFT CONVENTION

3.

Under the draft Convention the basic rules governing lia-
bility of the carrier are contained in Articles 5 and 6.
These are of fundamental 

concern in determining an overall
attitude to the draft 

Convention. 
Article 5, in conjunc-

tion with the monetary unit of liability set under Article
6, will have significant 

economic consequences for shippers,

Attachment A is an extract from the report of the (NCITRÄL
draft Convention which the tnqCTAD Secretariat submitted to
the January 1976 meeting of the t-NCTAD Working Group. 'Phis
extract sets out the nature of the chenges to the rules of
carriers' 

liability which Article 5 involves and the case

At the UNCTÄD Working Group meeting, the observer from CMI
was specifically 

invited to make a statement.the recommendations 
adopted by CMI at the XXXth

In line with
International 

Conference in 1974, he argued that the carrier•should be liable for errors by his servants in the manage—ment of the ship, but that the exemption of errors in navi—gation should be preserved. He noted that, for cargoinsurers, losses due to free—of—particular average riskssuch as collision, stranding, fire and the resultinggeneral average amounted • to about of all payments forlosses, that therefore Article 5 would produce a consider—able shift of risk, and that questions as to the reasonable—ness, according to abstract notions of equity, of the ex—cuse of nautical error are irrelevant because any increased
iiåbility will be transformed directly into an additional
cost factor to be borne by the shipper.

He contended that the proper principle was that risks for
loss or damage should primarily be borne by cargo insurers
and that the effect of raising the level of carriers' lia—
bility in the way being suggested would make the carrier
very largely an insurer of the goods carried, with the
ensuing effect that the shipper would lose control of the
•risk costs" which would be included in the freight.

These views did not find favour with UNCI'AD which endorsed
Article 5 without material alteration and it appears that
UNCITRAL will do the same thing .

However, a number of nations are known to support retention
Of the defence of navigational error and this issue will
probably be the subj ect of further contention at -any
Diplomatic Conference which may be called for the purpose
Of adopting a Convention based on the UNCITRAL draft.

Putting aside the specific case of the defence of naviga—
tional error, the UNCITRAL Working Group which prepared the
draft Convention reached the conc lusions that

(i) A rule of strict liability would be inappropriate and
the Hague Rules principle of carriers' responsibility
based on fault should be retained;

(2) Responsibility should, however, extend generally to
the fault of the carrier •s servants and agents as
well as the carrier himself.

However, while Article 5 is said to give effect to these
conclusions, it is suggested that in most instances its
practical effect may approach that of a rule of absolute
liability.

As sta ted in Attachment A, paragraph 51, the language Of
Article 5 is patterned on, though not quite the same as ,



3.
the corresponding 

provis ion o Z tho Waraaw Convention (as

The burden Imposed upon the carrier under the Warsaw
convention provision has been judicially interpreted as

In England; t,
carrier) is 

or 
not 

servants 
to be 

he 
liable 

exercised
if

he proves that 
(the 
by his agents ail reasonable skill and care in taking all necessarymeasures to avoid causing damage by accident to thepassenger or proves that it was impossible to take

ise not to injure 
This 

the 
seems 

passenger 
to me 

by 
to 

avoidable 
amount to 

acci—
a prom—

dent, the onus being on the carrier to prove thatthe accident could not have been avoided by exerciseof reasonable care. 1/
2. In U.S.A.: (to prove) that it and its servants werefree from all fault. n 2/
The following comment has been made, by Ramberg, upon thedifference between strict liability, with permittedexceptions, and fault liability, with no exceptions —

When those favouring the principle of stri&t
liability interpr'et the permitted exceptions gener—
ously in the carrier's favour and those favouring
the principle of negligence demand the foresight
and caution Of 'supermen' before accepting the excul—
pation of the carrier and his servants, the practical
diffEFence between the two principles •may be made to
fade away. " 3/

The writer believes that generally the experience of air
carriers under the Warsaw Convention provision has tended
to be the second kind described by Ramberg, and that the

experience of sea carriers under Article 5 of the draft U.N.

Convention would be likely to be similar .

/ If these suspicious should be well founded that result in

itself might not be such a bad thing . However ,

the selection of the limit of liability to apply under

Article 6 would become even more critical. For if the

level of liability is fixed too high and carriers become

effectively insurers of most goodS for their full value the

balanced allocation of risk which the Convention is supposed

to produce may be found to be a very expensive unbalanced

allocation of risk to the carrier.

4. DOCUMENTATION

The draft' Convention provides thatin every case the shipper
shall have the right to demand a bill of lading : Articles
14.1 and 15.2

i/ Q-ein v. 

2/ Pierre v. 

A.in,rays Ltd (1937) 1 50 at 69 Greer IJ

Airlines (1957) U. S.C. Ar R 431.

3/ law Of Chrriage Of — Att.ztpts of Harrtonisation (1973) at 217.

4/ mie of claims (and the delays ard litigation @st.s
settiatent of such claims) d)u1d be significantly



4.

If a bill of lading is not required by the shipper, a non—negotiable receipt or ot.her document which is not a bill•of lading may be used: Article 18.

However, the provisions of the Convention governing theliability of the carrier will apply irrespective of thedocurnentation used and, in particular, regardless ofwhether or not the carriage is covered by a bill of lading .

A question which the Australian Government will have toconsider, in the event of the Convention being adopted inrelation to _ international carriage is whether the manda—tory liability. -regime which it imposes is also appropriatefor application to the Australian coastal .trade bearing inmind the great differences between the practical, legaland comrnercial circumstances and desiderata which operate
in relation to trade in and movement of goods within
Australia and those which operate in relation to inter—
national trade

It is to be noted also that the draft Convention does not 
•

.require the contracting carrier •to be identified in the
bill of lading .

All it requires is that the bill set forth "the signature
of the carrier or a person acting on his behalf" Article

15.1 (j) .

Consequently, it appears that the Convention will not

solve the problem, which cargo interests frequently encoun—

ter, of identifying the carrier to be sued, where a 
bill

contains a demise clause, or the only identif ication 
of the

carrier appearing on the bill is the appellation 
under

which a service is operated by a group or 
collection of

shipowners and/or charterers. Frequently, in such cases ,

the correct corporate name in which to 
sue the carrier is

difficult to ascertain, especially where 
one is required

to institute proceedings at short notice in order to 
pre—

vent the claim from becoming 
time barred.

Unfortunately, the draft Convention will be 
likely to com—

pound these difficulties because 
whereas at present the

general rule, except in the 
case of a demise charter, is

that the signature of the 
master binds the owner of the

vessel, Article 14 .2 provides that a bill of lading signed

by the master of the carrying 
vessel will be deemed to

have been signed on behalf of 
the contracting carrier



pROPOSED UNITED NATIONS DRAFT CONVENTION ON INTEmATIONALMULTIMODAL TRANSPORT
.4

In 1973 UNCTAD established an International Preparatory Groupelaborate a preliminary draft of a Convention on Internat—Lonal Multimodal Transport.

TO date the Group has commissioned and received several studiesupon relevant aspects of the subject, and has itself held threeworking sessions, the most recent one, in February of this year ,unfoctunately having been prematurely ended by a strike in the

It is understood, however, thåt the indications at the Februarysession-, before it had to be discontinued, were that agreementwill be reached upon basic principles and guidelines for a Con—vention, and that a draft Convention in accordance with theseprinciples and guidelines will then be produced, thoughobviously this work will take several years to complete .

THE NEED FOR A MULTIMODAL CONVENTION

There is nothing new about multimodal transport per see
Traditionally, however, the contractual arrangements under
which such transport was effected generally were fragmen—
ted, and consisted of a ser of separate contracts between.
the shipper and each modal carrier.

Pethaps most commonly the arrangements took the form of a
through bill of lading whereby the first carrier contracted
to perform the Eirst stage of the carriage and then acted
as the shipper's forwarding agent for the purpose of
arranging a contract between the shipper and an on—carrier

for the second stage .

What is relatively new is the emergence, as possibly the

predominant method of effecting multimodal transport, 
cf

the combined transport service performed under one 
contract .

between the shipper and the service operator, who 
accepts

responsibility for the complete transit

The desirability of more uniform treatrnent of 
the problems

associated with combined multimodal transport than 
presently

results under national laws and the existing unimodal 
con—

ventions, and of simplifying and clarifying the rules which

are to apply, has been recognised for some time .

Thus, the Baltic and Interna t ional Maritime Conference

(BIMCO) has produced the Combiconbill combined transport

bill of lading, which is a standardised document intended
•by BIMCO to serve "as the basic document to be used by, or
at least as a guide to, shipping companies, as well as
others, interested in acting as combined transport opera—
tors "

The Interna tional Federation of Forwarding Agents
Associa t ions (FIATA) has attempted to unify the various for—
warders house bills of lading by the creation of a uniform
FIATA Combined Transport Bill of Lading, for the use of its
members .

As one of the subsequent papers indicates, the International
Chamber of Commerce has drafted uniform rules for a combined
transport document ("the ICC Rules" ) .

The CMI itself sponsored with Unidroit a draft Convention
( R the TCM Convention") on international combined transport
which was adopted in 1971 by a joint meeting of the Inter--



2.
Governmental Maritime 

Consultative organisation (IMCO) and
the United Nations Economic Commission for Europe (ECE) .
It is probable that a diplomatic conference would have been
convened to consider adoption of the TCM Convention if
UNCTAD Had not stepped in and decided to produce a draft

V•miie the need for greater uniforrnity and certainty isgenerally recognised, opinions differ as to whether aConvention is appropriate.

One of the •reports received by UNCTAD states •

• An important question which för the present mustremain unanswered is whether wide scale adoption ofthe ICC rules would obviate the need for aConvention. Commercial j udgment suggests that forthe foreseeable future the answer is in the affirm—ative.• Only the prospects of a simple uniform lia—bility system which is commercially viable wouldjustify a major revision of existing laws andconventions applying to unimodal transport to pro—vide an overriding convention for multimodal trans—
port 

t'

The Preparatory Group set, up by UNCTÄD sees its function inpreparing a draft Convention as being to aim at —

"Evolving a suitable system for liability and cargo
insurance covers under interna Zional multimodal
transport operations based on a single contract
which wif1 not contribute to pushing up the cost to
shippers/users and which at the same time will pro—
vide the requisite degree of safety and not adversely
affect the insurance industry in developing coun—
tries"

Australia has so far supported the work by UNCTAD towards a
United Nations Convention.

Its position in this regard has been stated to be "based on-
the underlying assumption that uniformity serves efficiency
and that there should be increased certainty and predicta—
bility of liability, uniform documentation with acceptable
rules regarding negotiability, and adequate protection to
the cargo interest at the least cost, combined with
expedited settlements and recovery/"

2. BASIC PRINCIPLES AND GUIDELINES FOR THE UN DRAFT CONVENTION

As already stated, the Preparatory Group is still working
out the basic principles and guidelines on which it should
attempt to draft a Convention.

However, it seems clear that it will be accepted that the
draft Convention should be confined to multimodal operations
where the operator accepts responsibility as principal (and

i/ Liability Aspects of International hiltircx3a1 Transport, a Providore 'sVie.a.pint, by X. W. Fbore: see Annex to Ut\JCTAD Secretariat Study on
Insurance ard Liability Problans in International Transport
('ID/B/AC.15/7/add 3) .

2/ request to UNCI'AD Secretariat for a&itional studies: see Annex
1 to the ReEÜrt on its Semrd æssion (TDD/ 533 —TD/B/ÄC .15/11) .

3/ Annex B to letter of 25.8.75, Attorney—æneral's to
*Hrit-iræ Law Association of Australia.



not as an agent) to deliver the goods to the consignee and
he bears primary 

responsibility for the full transit andfor compensating the shipper,of the contract, in the event of 
in 

loss, 
accordance 

damage 
with 
or delay,

the terms
whether arising while the goods are in his charge or whilethey arc in the custody of any of the unimodal carriers or
other relevant parties by whom any stage or service involvedin tho transit is actually performed.

Where there is no multimodal operator interposed betweenthe shipper, o n the one hand, and the various unimodalcarriers each contract for each stage of the through transitthe Convention .will not apply and will still be governed bythe applicable •unimodal Convention or national laws.
It appears also that there will be agreement that theConvention should deal only with areas of private law, par—ticularly liability and documentation, and will not seek toenter public law areas such as the control of multimodaltransport operators, or conditions for participation inmultimodal transport activities.

There also appears to be little doubt that the system ofliability adopted will be one of limited liability of themultimodal transport oper#tor.

What is more uncertain is whether a network system or a
uniform system will be used .

Essentially, a uniforrn system is one under which the risks
for which the multimodal transport operator is liable, and
the level of his .liability, to the shipper/consignee for
loss is the same regardless of the point at which the loss
occurs.

In contrast, a network system is one under which the risks
for which the multimodal operator is liable, and the level '

Of his liability in relation to each stage of the transit,

correspond to the liability of the unimodal operator of

that stage.

The problem which arises under a network system where it

cannot be proved where or how the loss or damage occurred,
can be overcome by providing a minimum level of uniform
liability which is to apply in those circumstances.

Most of the documentation presently in use in relation to
multimodal transport operations involves a network system
Of liability of one or other of the following kinds

i. The multimodal operator accepts a low uniform level
Of •liability in all cases, but where the circurnstances
of the loss can be proved the shipper/consignee is
entitled to have liability deterrnined instead in
accordance with the Convention or international rules
Of law governing unimodal transport of the kind
during which the loss arose;

2. The multimodal operator accepts liability in rela t ion
to each stage of the transit, in accordance with the
relevant Convention or international rules of law
governing unimodal transport of that kind, but al so
accepts a low uniform level of liability where it
cannot be provea when or how the loss occurred.

It seems more likely than not that the system of liabilitychosen from the draft Convention will be one or other ofthese forms of modified network liability.

If this proves to be correct, it will be necessary then to
determine the level of liability to- apply where the circum—
stances of the loss cannot be proven.



4.

Many multimodal bills of lading in use at the present

time provide that in those circumstances the level of

liability will be determined under the Hague Rules as if

the loss had occurred at sea.

It seems probable though that under any draft Convention

the level of liability fixed in such circumstances would

be at least that stipulated in the HAGUE—Visby Rules

(E 840 per ton)
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Chanter 111

11: LIABILITY or CARRIER

Article 5: General rulc:; on liability

37. This article > containing the baoic cencral rules on liability, being the

of any convention on the liabili.iv of carriers for loss or damage to

coods, is more directl•: related to questions of underlying policy and coot

factors than the other articles. Aa such it calls for :nore detailed comamcnt

38. The Haeae nulcc contain no positiv•e rule of liability for loss or damage

to ca y æo. biahili•ty ig treated necatively. If throuj'.h the fault

or negligence of tho carrier, or that of any o: his employcefis--- cargo is lost

27
or damaged, tho carrier is liable, subject to certain exceptions . Seventae;-

causes and evente.•, trhich vould exculpate the carrier from Ii atilit-ur are 
enumerated.

as exceptions . 1•hiiAther., the only pocitive obligations placed upon the 
carm

are that: he i c •ecund before and at tho beginning of the voyage to 
due

dilicence to (a) the ship ceawor9.hy; (b) properly man, equip and 
supply the

ship; .ma2ce the ho-I-dc fit and safe [the] reception, carriage and

preservation [of thc coodc] , and, (c) to the exceptions] to "properly ana

carefully load, l:andlc, carry, care for, and discbarce the 
goods

carried.

Particularly since the structurc ant'- app:-oech 
of the a-r•ticle 

are backed 

is

vo
different frcm cc:aparai-.le orovisions in •cc.c Rules,

of
• half a century of doctrine % f uri -prv.clcnce•cacc—law and appÆc.ation 

international scopo ane. interest .

-?-6/ Sce f".'r cocnciZixi ty of c coan carri orc 

-'iations 

for cargo: 
tt

Bills lading-of 

Report by the Scc-:e ...rent ral of — h -i 

(alco contained in -'jai
Volume (1972) Sa-lzs '0
In come situation:.., c.c example, in tyc case of "Act, neglect, cr c:

the macter, mariner, pilots or thc servants o? the carrier in tho navxgazion cr
the mana€emcnt c? Rae tho carrier hac no even when itc fault
causes I or dænaco to c.arco (article 42 (a) ) In tae casc of fire the

not 2 esponsit'le for logs or d.amo.ge rcculting from fire, unloos caused
actual faul t .

Z/ See article 4 (2) of the Hacuc 'Liu-leg .
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The Hague Ruleo aloo do not provide atV specific liability 
Cor delQ3' in the

59.
carriage and deliver.' of the goods, as do tho other unimodal 

transport conventionc

Liability for 
delay io, however, Implied in come jurisdictions. The burden of

proof is also not vexv clear, and marv legitimate claims are 
dissipated In

g/
consequence .

40. The nature of the provisions on liability, including burden of 
proof, in the

Bague Rules, wac heavily criticized by most members of the UiiCTAD and TGCI'LYRAL

working Groups and hag increasinely 'come the brunt of severe attack 
in much

subsequent public conmentary. The principal ex•ounds of complaint against 
the

Rules have centrea upon the greater re).ative prominence they give to 
the exceptions

from liability accorded. to the carrier, and their patent lack of 
emphasis on, and

the qualified nature of, hie more positive duties in the care and. 
security of the

goods entrusted to hi 5 care. imbiguities connected with burden 
of prcof and the

restricted nature of the carrier's duty to provide a seaworthy 
ship, and in

particular the exceptions in respect of (a) errors. or faults 
in the nadcation 

and

management of the chip, (b) perils of the sea, (c) fire, (d) latent 
defects not

discoverable by dt•.c clilicence,(e) "any reasonable 
deviation", topped off 

by

(f) the final "catch—alI It exception, have been singled out for 
specific at±acl:

particularly since comparable exceptione do not 
exist in international 

conventions

covering other modeg of transport .

41. The policy considerations considered 
relevant by the 

Secretary—General of the

United Nations in hi 5 report to the 
UNCIT•R.AL Working Croup on 

the re—examination

of the Hague Rules, with particular 
re?erence to the basic lilies 

on liatility, were

as follows:

(a) Promoting a desirable standard 
of care;

(b) The relationship between 
allocation of risks and the 

cost of insurance;

(c) The cost oc ad-ministering 
claims: "Fri cti on" ;

(d) Effects of increased carrier liability 
.

___J/ "In countries using the Hague IZ','.1es, the burden of proof in some situations

is placed on the carrier and sometimes on the shipper. Exactly how the 'curden is

allocated is often a matter of some uncertainty and may vary among countries,

ibid. para. 167. '2he events relevant to -z'ne lia'cility of the carrier 
the most

Part occur out of the oresence o: the shipper and under circumstances making it

exceedingly difficult for the shipper to e.scer±ain or prove the cause of damage or

loss. Because oc thic iü1es on baracn of proo:' are often docicive in the

implementation of Iülec on liability and war-cant special attention.

Z/ Exception (q) in article 4.(2) of the Hague Rules.
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The report further ctatea that in conaidering the appropriate approach to42.
allocation •eotvcen carrier and carco interests, attention might be given to

the followinc 
alternative approaches:

(a) Strict I.ie.l-•ility- on the carrier;

(b) Simplified Gtanciax•ds for lia'ei1Siy and burden of proof based on other

international conventions governing carriage or cargo;

(c) Modification of specific subc tantive provisiong of the llaeue Rules;

(d) Modification and simplificati'on of the rules on burden cf proof.

43. The Working Group considered thece alternative approaches ana moot of its

members at its third session took the followinc• view:
L/

o "The principle of the Hague Rules that the responsitility of the carrier

should be based on fault vas to be retained;
2/

(b) The above principle •ce simplifica

the removal or modification of the exceo%ions from liabili of the carrier,

or fault of his employees or servants;

(c) Simplification and unification of tho rules on burden of proof.

44. A Drafting Party constitutea by the Worlcine Group then el a'oorated a basic

text on liability which was cupported "in substance" by the Working Croup at its

fourth (special) seccion.

45. The Group in its redraft dropped the entire "cataloeue tt of exceptions 
ac such,

and made the carrier Ixable "for loss, dz.',aee or expense resul tine from loss of,

or damage to, the coodo, as well as from delay 
in delivery, if the occurrence

which caused the loco, clanaee or del ev took place while the ccoclc were 
in hic cha.VG2

as definee in article 4, unless the 
carrier proves that he, his cervants and agc•nt3

took all measures that could reasonaZ1y 'DO required to 
avoid the occurrence and itc

conseque noes 't In •the "case of fire" the carrier is made 
t' lia•cle, provided the

claimant proves that •the fire arose du"''co fault or 
ne€licence n on his part 02

22/ Ibid. parac. 231—269 .

_A/ See report of the nTCIQ'.Z
AtL Workinc Group on the work oc its third. secsion,

(A/CN.9,/63), para. 70. ila.nv representatxvec, 'nad reservations or do-act 5 conccmin•

some of these pri nciples; ot'neru felt further information was needed pending a

final decision; i 'cid. para. 71.

E/ The rt.-al o •eas also aescrftecl as being Eased on ttprestt-p•tion of fault!'

see the report of tho Wor'.cxr..g Croup on the work of its fourth (Specie 7

Session pera. 30.

L/ I 'cid. , para. 36.



TD/B/C. 4/1%L/'19

page 21

servants or agents. 
A reservation iB also made with DreSpect to 

live

the carrier •being 
''relieved of his liability where the loss, denaee 

or

gn.imgls

delay in delivery 
results from special risks inherent in that kind of 

carriage.

Further, while the excep,tions 
in the Hague. llules of tiarv reasonable deviation" 

no

Longer applies, the carrier will still not be liable 
for loss, damace or delay 

in

delivery "resulting from measures to save life and from 
reasonable measures to 

save

property at Beatt •

delicate balance of compromise between two opposing views
On the one hand is thc

view that ocean carriers deserve special consideration in 
view of the high risks

involved in ocean carriage . On the other hand is the view that 
such carriers

should not continue to enjoy their historical privileges, 
particularly in the light 

I

of present—day improvements in ocean technology and 
comnunications .

47. The compromise in essence entails the removal 
or the more .notorious

from liabi litys in "exchange t' for a rule of general 
liaEi1ity subject to a 

standard

of reasonable care; the excision of the positive duties 
placed on the carrxer;

(B) to "properly and carefully load, 
handle, stow, carxv, keeps 

care for and

discharge the €ooa e• u , and (b) to exercise due 
diligence to make the ship

oeaworthy before and at the beginning 
of the voyage .

48. Further, the burden of proof has 
tm een placed unequivocally 

upon tne carrier

whichArguments 
except in the case of Cire, where 

it rests upon the claimant 
.

were raised on behalf of 
cargo interests in the Working 

Group that the carrier' s

positive duties as set out 
under (a) and (b) in the 

previous paragraph should

restated ana that his duty 
to provide a seaworthy ship 

vas not to be restricted to

doing go only at the 
beginning of the voyage but should 

continue throughout the

voyage, were met, hovever, by 
counter arguments that these two 

separate sets of

duties would be su•esumed under the 
general liau-lity rule and would. not, 

for this

reason, require restatement e—-

49 . The compromise must also be looked at In the context 
of the amalgam of

"economics and moral it-ort! which goes into the construction of rules on 
carrier

needg to be noted with particular reference to the excision 
of the

exceptions in respect of "fault in navigation" and "fire 't that the Working Group

24/ See ibid. para. 30, where the views of the Drafting Party are enaorsccl

that the €er-eral 22 e on in the Convention It-eac•ed on presu:r.oticn o:

fault n made it unnecessary to list the most importanz oEIi€ations of the ca-zri-cr

in article 3 (1) and (2) of the Eacue Rules since the carrier.. •and-er the rale

drafted the Dra?tinC Party would- 'nave to ail his obligations under the

contract of carriaae witli care . In thig conncxion see para. 66 •celow.
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reached Its decic±on after hearing the viewg of the International Union of Fae.rüie

Ineurer:.' (IVI•TI) ana the Comité Marit.imo International which stressed that

the two exceptiona ohould retained on econo.'.üc grounds as othemrice insurance

chareeo would escalate— - with consequential freieht rate increases.

50. As was to be e:qectcd in the face of lack of conclusive quanti tali ve data;

the question cannot 12e concl usivcly recolvea _ex ante to whether end to what

extent increased carrier liability would increase the over—a). 1 costs of liability,

which some reprogentativco in the Working Croup anticipated and othcrc

denied. The Report of the Working Group states in that connexion: tilt wag

recalled that sinilaz• ...oars had been cxpregocd •in connc•xi0ii with

respor-eibilitv oc air ca-:riers, but that these fears did not

techniqueg distributing risks throuch insurance has been thoroughly develop-cd

that the inc..uc was compo 01 ve .

the insurers of the c.arrierg and cargo would be able to cope with changes in the.

rules governing car-ric-x'

51 . Article 5 is patterned broadly > 'cwt not exactly, on the eo:npar-.ble •casic

on the liability of the air carrier in the Convention for the Unification of Certo*

Rules relating to Carriacc Air of 1929, es amended by the F.aeac

Protocol 1955 (llar.e;avr Convention .rtic).e which states that the ce.r-:ic-•

is liable if the occurrence which causea damace tock place durizc the transpor tation

by air, and then goes; on to state that he shall not be liable if he proved that he

or hi o acents have taken all necescary mcacurcs to avoid the damage or (and this

additional rule d.oes not appear in the clraf•t Convention) that it was ir.oocsiE1e

him or them to ta2:e ouch measures Grticle 20(1)) .

___,/ •The representative of a major maritime power informed the Tj17C12?.AL

Workine Group that acccx•åin€ to a "careful study carried out on the ocean trade:

of his country it W?.s estimated that the net effect. (i . e. taking into 
consideration

both freight and insurance aspects) would mean an increase of some 0.5 to 1 
per cent

in freight rates; report o: the TriC.I•2.Z.t1L Workir-z Grc•ap the wozc of

fourth (spceial) cesoion, CN. 9/74) paro.. 20, foot—note 14.

E/ Report of the üITCIT-2AI.J Wcrlcinz on the work of its fourth (special)

session, (A/Cr. 9/74), pere. PP.

The clone at Guatemala City in 1971 alters the laneaaze of

articles 1 e- and 20 but not their suzstance .


