THE‘HAGUE RULES IN THFE ERA OF COMBINED TRANSPORT

by
RONALD J. SALTER
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INTRODUCTION

been readily foreseen in the early 1920's.

Some fifty odd years have passed since the Hague Rules,

as we now know them, were Created, and needless to say,

there have been numerous technological developments in

the transport industry in that time which could nq£ have
Whilst "through

transport" is a concept which has been well known for yeérs,

a more recent development has been the creation of the concept

of "combined transport" and it is therefore of some interest

to consider the application of the Hague Rules to the common
This paper is not intended

combined transport situation.
as an in depth analysis of the operation of the Rules in

the combined transport situation but rather to demonstrate a

number of practical problems that may confront practitioners

in the field.

WHAT IS "COMBINED TRANSPORT"?
in showing a lead to

The International Chamber of Commerce,
governments the world over has drafted uniform rules for a

combined transport document and whilst these rules are not

relevant to the present discussion it is worth noting the
This rule,

definition of "combined transport" in Rule 2(a).
which is well accepted, provides that "combined transport
means the carriage of goods by at least two different modes

of transport from a place at which the goods are taken in

charge situated in one country to a place designated for
1t 1is, of course,

delivery situated in a different country."”
not essential that one of the modes of transport should be

by sea but in the context of this Association's activities

~

and for the purpose of this discussion, we shall assume sea



It will be not
‘transport make:dnthat the above definition of combined
S contarnas ) © reference to the pPackage, unit, receptacle
POssible to e are carried, and it is therefore
in differentcontemplate Fhe situation where goods are carried
T'eceptacles for different portions of the

Journey. 1 :
N practice, however, goods carried by combined

eptacle throughout, and the

term "combi
ined transport" is therefore virtually synonymous

with contai
alner transport. Indeed, the major problems with

combin . -
ed transport Vis—-a-vis the Hague Rules, arise from
the v .
ery fact that combined transport means container

transport, whether the container be a standard 20' or 40°

bo "
X, a reefer container, an open topped container, a

P

trailer, flat or transportable tank.

THE COMBINED TRANSPORT BILL OF LADING

3.

The traditional ocean bill of lading acknowledges shipment of

the goods enumerated therein upon a named ocean vessel at a
for delivery at another named port. It is of

named port,
that numerous variations of this practice

course, correct
occur but the fundaméental notion has been the acceptance of

responsibility by the carrier from the time of loading until

the time of discharge. The combined transport bill of lading

is, however, a "received for shipment" bill in every case,

but unlike the traditional "received.for shipment" bill,
the

which nevertheless envisages a port to port shipment,
modern combined transport bill envisages acceptance of
responsibility for the goods prior to shipment and a
continuation of such responsibility until delivery of the
goods ;t a time sometime after discharge. The Hague

Rules, however, regulate the rights and duties of the parties
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only in the period between loading and discharge, and here

the problem begins.

I had contemplated setting out at this point extracts from
various forms of bills of lading commonly employed in the
comb;ned transport situation but rather than clutter up this

paper with lengthy extracts, I propose simply to deal with

one common form of bill of lading and to refer, if necessary,

"to appropriate parts of other forms. For this purpose’I

have taken the standard form "combined transport bill of

lading" commonly used in the United Kingdom/Europe/Australia

trade and I set out below some of the conditions contained

therein.

It is first worth:noting the definitions contained in Clause 1

of the bill of lading which, so far as relevant, are as

follows:-—
arises only where (i) both the

"pA "port to Port Shipment"

Place of Acceptance and the Place of Delivery named on the
face hereof are ports and (ii) the Bill of Lading does not,
in the nomination cof the Place of Acceptance oOr the Place
of Delivery on the face hereof, specify any place or spot

within the area of the port so nominated.

"Combined Transport'" arises when the description of the
Place of Acceptance and Place of Delivery on the face
hereof is such that the shipment is not a Port to Port

Shipment."
: !
The only other portion of the bill to which I wish to refer

is Clause 5 headed "Carrier's Responsibility" which provides

as follows:-
"(a) Port to Port Shipment
Where the carriage called for b i 111 i] i
y this Bill of Lading is a
Port to Port Shipment, then j ?
subject to

below and Clause 17: ’ d i ik
é;i T:e liability (if any) of the Carrier for loss of or

age to the Goods occurring from and during loading onto

32ZSSfa-going vessgl up to and during discharge from that
el or from another sea-going vessel into which the Goods
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11 h
:SgordQQZ: BI:R transhipped shall be detarmined in
compulsorily a ;TY national 1aw making the Haque Rules
the U.K. Carripp cable to this Bi11 of Lading (including
Australian s °g° of Goods by Sea Act, 1924 and the
be no such natie  ilage of Goods Act, 1924), or, 1f there
contained inat Bhal law, in accordance with the Hague Rules
unificatio L Lohe international Convention for the
dated 25thnA°f certain rules relating to Bills of Lading
Carrier's 1isciii,1224. Notwithstanding the above the
damage ts abllity, 1 any, shall be limited to loss of or
to any co_ the goods occurring from and during loading on

ey Seagoing vessel up to and during discharge from

that vessel.

éZ) i F?r =he Furpose of determining the extent of the
Sl liability for loss of or damage to the Goods, the
Sound value of the Goods is agreed to be the invoice value

Plus freight and insurance if paid.

(b) Combined Transport

(1) . Where the carriage called for by this Bill of Lading is
Combined Transport, then subject to (b)(2), (c), (d) and
(e) below and Clause 17:

(a) The carrier shall be liable for loss of or
damage to the Goods occurring between the time
that the Goods are accepted for transportation e

at the Place of Acceptance until the time that

Goods are delivered at the Place of Delivery. The

Carrier shall, however, not be liable for loss oOr

damage arising or resulting from,

(1) the wrongful act or neglect of the Merchant;

(ii) compliance with the instructions of the
pPerson entitled to give them;

(iii)the lack or insufficiency of, or the
defective condition of packing in the case of

are liable to

goods which, by their nature,
wastage or to be damaged when not_packed or

when not properl acked;
e p pstowaée or unloading of the

(iv) handling, loading,
Goods by or on behaif of the Merchant; o
(v) inherent vice of the Goods;

(vi)
on the Goods, containers,
flats, pallets, cases or coveringsj; )

(vii)strikes or lockouts or stoppage or restraint
of labour from whatever cause-whether partial
or general;

(viii ) any cause or event which the Carrier could
not avoid, and the consequence whereof he
could not prevent, by the exercise of

reasonable diligence.

(b) Where under (a) the Carrier is

of some of the factors Causing
he shall only be liable to the extent that those

factors for which he is liable
the loss or damage.

proving that the loss or damage was
more of the causes or events
(1), (ii) and (viii) of (a) shall

(c) The burden of
due to one or
specified in

insufficiency or inadequacy of marks or number
transportable tanks,

not liable in respect
the loss or damage,

have contributed to
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reat

estab?fon the Carrier. Where the Carrier

shes that, in th L tances of the

case, the loss oo e circumstan L Clied o

éne or mo r damage could be attr

in (4 re of the causes or events spec
1) to (vii) of (a), it shall be presume

that it was so caused. The Merchant shall,

however, be entitled to prove that the loss OF
damage was not, in fact, caused either wholly
or partly by one or more of these causes ©OF
events.

(d) For the purpose of determining the extent of the
Carrier's liability for loss of or damage
Goods, the sound wvalue of the Goods shall be
deemed to be their sound value at the place and
time of their delivery to the receiver in
accordance with this Bill ¢ Lading or Af not 59
delivered, at the place and time when they ought

to have been so delivered. The sound value © the

Goods shall be fixed according to the com@odlty

exchange price or, if there be no such price,

according to the current market price, OF if there
be no commodity exchange price or current market
price, by reference to the normal value of goqu
of the same kind and quality.

(e) The Carrier*s 1iability for loss Of OF damage to
the Goods shall not in any event exceed US3$2 per
kilo of gross weight of the Goods lost or damagede

. (f) The Carrier shall not be entitled to

of the limitation of liability in (e
proved that the loss or damage resul

. act or omission of the Carrier done with intent
d with kxnowledge that

to cause loss or damage an
loss or damage would probably resulte.
(g) Unless notice of loss of or damage to the Goods
and the general nature of it be given 1n writing
to the Carrier at the P i ry before
emoval of the Goods into
delivery

or at the time of the r
the custody of the person entitled to
thereof under this Bill of Lading if the loss Or
damage be not apparent, within six consecutive
such removal shall be prima
the Carrier

days thereafter,
facie evidence of the delivery Dby
of the Goods as described in this Bill of Ladinge

the penefit
)y if it is
ted from an

éZ) Subject to fc),(d) and (e) below and Clause 17, if At
an be proved during which stage of transport the loss or -

Sﬁmagg ogcgrred the Carrier and the Merchant shall, as to
e liability of the Carrier, be entitled to require such

liability to be determined by -

the provisions contained in any international
convention or national law, which provisions

cannot be departed from by private contract

to the dgtriment of the Merchant and would Aave
applled if the Merchant had made a separate and
dl:egt contract with the Carrier in respect of the
particular stage of transport where the loss or
damage o;curred and received as evidence therecf
any pgrtlcular document which must be issued if
such international convention or nationa law shall

apply.

(a)



(c)

(1)
applic

(b)

-

An in :
lhalltg:national convention or national law
a8Pplicd as aforesaid only 1f it would

have been applicable

(
19 gz the law of the State in which the 10sS
(i1) h damage occurred, or
where the loss or damage occurred between
the time of acceptance and the time at which
the Goods were discharged at the final port
2 Of discharge, by the law of the State of

the Place of Accept
(< or
e d between the

(iii) where the loss or damage occurre
time at which the Goods were discharged at

the final port of discharge and the time of
delivery by the law of the State of the

Place'of Delivery.

The Merchant's choice of the relevant international
convention or national law shall prevail over that

of the Carrier, or

éhe Hague Rules contained in the International

onvention for the unification of certain rules
relating to Bills of Lading dated 25th August 1924
in Fespect of loss or damage occurring during
carriage by sea or during carriage by inland
waterways (as if such carriage were carriage by
sea) if no international convention or national
law should be applied by virtue of (a) above.

.

General
Subject to (a) below, whenever Hague Rules are

_ab}e_Otherwise than by national law, in determining
the liability of the Carrier, the liability shall in no

evept exceed £Stg 100 per package or unit.

Save as provided in this Clause 5,

(2)

(d)

(a)

(b)

Supply of Containers,

the Carrier shall be under no liability in any
capacity whatsoever for loss of or damage to the
Goods howsoever caused or for any direct or

or for

indirect loss or damage caused by delay,
any indirect or conseguential loss or damage.

all liagbility whatsoever of the Carriér shall in
any event cease unless suit is brought within

eleven months after delivery of the Goods or

the date when the Goods should have been delivered.

.

etc. by the Carrier

Where any container, transportable tank, flat or pallet

accepted for transportation has been supplied by or on behalf
Oof the Carrier (as indicated on the face hereof) the Carrier
shall be liable for loss of or damage to the Goods arising

out of the unsuitability or defective condition of the
falt or pallet or of any

container,
equipment supplied in connection therewith, provided always

that

(a)

transportable tank,

where the same has not been filled, packed or
stowed by or on behalf of the Carrier, the Carrier

shall be under no liability as aforesaid if the
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unsui t
c°ntaiﬁ2ilizy Or defective condition of the
Or equipment onSPortable tank, flat, pallet
reasonabl Nt would have been apparent upon
ime of € lnspection at or prior to the
BHEL £fi1lling, packing or stowing;

(b)
§§§i§§§ to (e) below, the liability of the
amount as aforesaid shall not exceed the
Specified in Clause 5(b) (1) (e).

(e) - aa Valorem Cargo

Whe

of Eﬁetgzrg§ture and value of the Goods has, with the consent

extra frei iir’ been declared in this Bill of Lading and

"o be tho IRt paid if required the declared value is agreed

liabilit siund value of the Goods, and the Carrier's

be 1i .ty, f any, for loss of or damage to the Goods shall
mited solely to the declared value."

To a reader of Clause 5 probably the first matter that comes |
i \
o

to mind is the problem of ascertaining when and where damage .
ace. S ‘i,

to the goods has occurred. This problem is one which £

both carrier and consignee although if any one is to have any
knowledge in this.regard it is likely to be the carrier. In '

some respects of course, it matters not to the consignee
whether the damage occurred on land or at sea pbut in others,
particularly in regard to the operation of the time bar and

in regard to the carrier's limitation of liability, the time

when and the place where the goods were damaged may be of ;

real significance.

TIME LIMITATION

By Clause 5(c)(2)(b) of the conditions, suit must be brought

against the carrier within eleven months after delivery pf

the goods or the date when the goods should have been
This provision is a provision which commonly

delivered.
ills of

appears in various forms of combined transport b

lading and there are other bills in existence which provide

for an even shorter limitation period, e.g. nine months under
the bill of lading of the Far East Container Service. Whilst
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it is 3 . '
Subject ::rt::a: % Provision in a bill of lading which is
from twelve montague Rules, which reduces the time bar period
Rule 8), ji¢ willhs ¥111 be struck out by the Rules (Article 3
where the dan Pe seen that if it is not clear when and
Combi, . Snage occurred, then under the terms of the

ned transport bill the Hague Rules are not applicable.

Fts wila generally recognise the right of parties

to contrac
t according to their wishes, it is submitted that

in many cir i
Y cumstances, the eleven months time bar created by

the combi
ined transport bill of lading will be regarded by

the Cou 2
. rts as effective. The eleven months time bar can

there
fore be regarded as a trap for young players of the cargo

damage recovery game.

.

Se  LIMITATION OF LIABILITY
The major problem causing difficulty today is the question of
The first aspect of the problem is

limitation of liability.

similar to the problem concerning the time bar provisions.
is ten

Consider the situation where the cargo comeerned
of

cartons of little weight (say 10 kilos each) but
All arrive

considerable value (say Aust.$100.00 each).
totally damaged and the consignee's loss is therefore $1000.00.

If the Hague Rules apply and each carton is the "package“,

.the consignee has no problems and can recover his full damage.

the consignee's right of recovery is limited to

If, however,
his total recovery is limited to US$200.00,

US$2 per kilo,
i.e. less than one-fifth of the amount he might have expected

to recover having regard to the operation of the Hague Rules.
The consignee's rights are dependent upon an investigation into
the time when and place where the damage occurred and he

may find himself with a limited recovery right if no one knows
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the answer. 1In any event if the position pe for .

e entry of rain

that the damage occurred as the result of th J—
Lt &
water into the container through a hole in the roofs -

ce in
 somewhat incongruous that there should be any relevan

the stage of transport at which it rains.

. * m
The second aspect of the limitation of 11ability proble

day-
represents probably thé major debate in maritime law t© Y

‘ 3 nd
This aspect assumes the application of the Hague€ Rules 2

rgo
the question posed is whether, in the case of container €2 gos

. . 4
the container is the "package" for the purpose of Article

- ms
Rule 5 of the Rules, or whether each of the jndividual it?

packed within the container is the rpackage'. ' !

A container is a-cargo handling device which can improve .

the speed of transit, and the safety of the good

s stowed \
r costs by eliminating i

therein, and can result in cheape

manual operations. The container is usually packed by o :

. N .
shipper to whom the empty container has been delivered by Fhe

€

’ i
‘ i i shipments :
carrier. This means, of course, that container ship . |

are vastly dlfferent to shipments by conventional methods

as very often, the carrier has no way of ascertalnlng the

nature and quantity of the goods actually within the \

container, nor has he any method’ of ensuring that the container
has been properly stuffed. Indeed, because of the very faCt
that the goods are being shipped in a container they wili

most likely be not as expensively paéked as if they were to

be shipped by conventional means. Article 4 Rule 5 of the
Hague Rules refers of course to the "package or uﬁit“, but

not to the word "container"

The Visby Rules, designed in 1968 to up-date the Hague Rules,

have remained neatly pigeon-holed for eight years, insufficient

>

!.
\

|

S

S oambilaie

j
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interest being shown to bring them into operation. FOT

instance, while the Rules have been incorporated into the

United Kingdom Carriage of Goods by Sea Act 1971, the Act

has not yet been proclaimed. It is however, of interest to

note that Article 4 Rule 5(c) of the Visby Rules provides that
"Where a container, pallet or similar article of transPo{t 8
Used to consolidate goods, the number of packages or units
enumerated in the bill of lading as packed in such article

of transport shall be deemed the number of packages oOr ﬁqits

for the purpose of this paragraph as far as these packages or

units are concerned., Except as aforesaid such article of

transport shall be considered the package or unit."

There is little point in considering the effect of this gule
in view of its non-operation but it is sufficient to say that
the absence of such an explanatory rule in the Hague-ﬂales as

they presently exist has brought much scope for legal
argument on the container/package question, particularly in

the Courts of the United States, Canada and Western Europe.

In a paper delivered at a Seminar in Antwerp in November

1975 and reprinted in Vol.10 of European Transport Law at
Rohreke has dealt with the decided cases

page 169, Dr. H.G.
"course of

under three different tests,
dealings" test, the "functional economics'" test and the
He concludes (at page 631)

these being the

"single shipper package'" test.
"an evaluation of the judgments reveals that the various

tests applied by the Courts are not conclusive in themselves

but should rather give a guide as to how the intent of the

parties should be ascertained." He suggests that both the

" 3 - -
functional economics" and "single shipper package" tests




TR,

necourse

of d'.lin av
g teat for the Purpose of more clarity and

Paper in f o Withoue repeating the contents of his
ull
Ad, I Commend it to the reader's attentione. For

the purpose . .
of the Presgnt Paper, I propose to deal rather

Electrik VAL
a S.A V-~ Hamburq Sud etc. (1967) 2 Lloyds Repe. 193

which concerned damage to cartons of television sets contained
on pallets. There were a total of 54 sets, there being six

on éach of the nine pallets. ‘The court, in €inding that

each pallet constituted the package, considered two basic

questions, i.e. did the Shipper choose the receptacle and

did the bill of lading describe the receptacle as the

package.

In Leather's Best Inc. —Vv- "Mormaclynx" (1971) 2 Lloyds Rep-

476 a container was delivered to the shipper under the .
supervision of the carrier's agent, a truck driver. The
driver gave the shipper a receipt indicating the number of
bales loaded into the container and the bill of lading

itself bore the typed notation "one container s.t.c. 9S bales
of leather". The Court held that the individual bales were
the packages and not the metal container which was used for

the carrier's convenience in handling and stowing the cargo.
In'reaching this decision, the Court relied upon the precise
description of the goods in the bill of lading (notwithstanding

the use of the expression "said to contain"), and the fact

that there had been an actual count by the carrier, so that



BOSenbruch —v- ppeps.

Amerji
(1974) 1 Lloyg erlcén Export Isbrandtsen Lines IDnc-
S R ,

ep.
Column entit] 4 199 the bill of 1ading stat
e 11}
figure "qn Hurben Of containers or other paCkages" Fhe
and t o
he cargo was described as "said to contaln

household googgn

shipper S oo The Court in applying the "single

obtain and tn est, suggested that predictibility shou}d

ﬁacked it fora:.becauSe the shipper chose the contalner,

not dir . = only and because the carrier was
;ectly involved in these operations, the carrier could

limit its liability to US$500 on the basis that the container

was the package. ‘ ’ :

- In Royal Typewriter Co. —-v- (1973) 2 Lloyds Repe.

"Kulmerland"

428 the bill of lading stated "1 container said to contain
machinery" without\any reference to the fact that the
machinery consisted of adding machines or to the number of
cartons of adding machines. These machines were in fact
packed in 350 cartons but the Court of Appeals held that
the container in which the cartons were packed constituted

a single package. In giving judgment, the Court discussecd

and distinguished the Leather's Best Inc. case on the

grodnds that the bales there could have been shipped
individually rather than in the container. The Court said
that in the case before it, the container was said to contain
merely 'machinery" and the applicable freight rate was thé

same whether or not the bill of lading referred to the numbeéer

of bales or cartons in the containerse.



~13-
pallet

In w
) carton®

AmQriCa
lldi;;-__-g—kssisn" (1975) 4 Lloyds Repe 295 the
Stat
ed wq Container aald to contatn (so manyY

t of appeal?

many) tins of ham". The Cour

the "w" and th
' d to
held further

that the ¢
arrier hag not overcome the burden pecause t 3
o
+s benefit as £

of the cont
ainer Was as much for the carrier
that i

the shi .
Pper's, that the vessel was a container ship,

the .
goods coulg not have been shipped on that ship except

i
n a refrigerategqg container, that the driver who carried’

the shi.pper's Ccontainer was the carrier's agent and was
present at the tallying and count of the goods, anOpseR=s
on the basis that the bill of lading speéifically set out the
. number of cartons of tins of ham and the number of tins and

Qeight per tin in each carton.

"Bfooklyn Maru" (1974)}

In Insurance Company of North America =V-—
A.M.C. 2443 the bill of lading listed 636 separate cartons
and boxes which were packed into a 40' container. The
container was however, chosen, packed and sealed by the
shipper on its own premises without any supervision or

particip&tion by the ocean carrier and it was held that the

container was the "package" and the carrier entitled to

limit liability accordingly.

In the Canadian Case of International Factory Saies and

Se i .
Ivice Ltd. —-v— The ship "Alexander Serafimovich" (1975)

2 Lloyds Rep. the Court was concerned with damage to 50
c : :

artons of Sewling machine heads forming part of a total
consi

nsignment of 150 cartons. The total consignment was

str ’
apped to three pallets each containing 50 cartons, and

e




S et o ot coth e it

the cart
©ons
Were each Numbered 151 to 300. The pil

ladin
g 1nc1Ud -4
and figur == heading "packages" containing ghe word
es ©»
3 Palletg (150 cartons)". During g1scherd® =

the car
go at Van %
) couver, one pallet containing 50 carton”

was dropped
o
ver the side of the vessel and the owners of
The

Defendants admj

limit their 1iabj
“ability to Can.s$500 per pallet for each
' e 4 Rule 5

Package" within the meaning of Articl

of the Canadi
adian Hague Rules, Walsh J., of the Canadian
Federal C
a ourt, held that the Plaintiffs were entitled to

their full damages and that the decision whether a pallet
5 depended

was a package within the meaning of Article 4 Rule
upon the facts and circumstances of each case and in
indicated

particular on the intention of the parties as

by what was stated in the shipping documents, things said
een

and done by the parties, and the course of dealing betw
e bill of lading,

The description of the goods in th
from

them.
the numbering of the cartons and their visibility

outside the pallet indicated the governing factor in the
ewing machine heads

minds of the parties to have been 1508s
rather than

each packed in a separate protective carton,

the pallet on which 50 of them were stacked.

It will be seen that despite the logical suggestion of the

Rosenbruch's case and in many other cases, that

Court in
and

preditability should obtain,
that there is no golden rule that can be applied in every case.

such has not been the case,

Until such time as the Hague Rules are amended to provide

clarity i i £3 )
Y 1n the case of unitised or containerised cargo, each

cas i
€ must necessarily depend upon its own facts.

Th sai
e best that can be said at present is that each of the so
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been created in fact involve an

issue, i.e. the intention of the

o
ften €hgageq in Whilst Courts the world over arf€
: Seeki
the intention Of tn "9 to determine with hindsight what
€ part

Position ip , gre ftles to a contract was, the true
at man
¥

o X
r at least One of o
em,

L
WiShing to complete . had nNo particular intention, SimP Y
€ ¢

and efficient manner Ommercial transaction in a speedy

it is necessary to give

consideration to at least the following matterse.

1. The terms of the bill of lading.

2. = The nature of the goods and their immediate packing.
3. The choice and provision of the container. '
4. The carrier's opportunity of ascertaining the

contents of the container.

At one end of the spectrum,it can be said quite firmly that
3

in a case such as Rosenbruch where the bill of lading does

not- specify the number of packages in the container, the
COntaingr is chosen or provided by the shipper, the goods
could not be shipped loose without some form of outside
protection and the carrier is not given the opportunity of

tallying the goods, the container must be the "package".
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n where

» the container is supplie

c
arrier, the Carri
er’

S agent has the opportunity

ascertainin
ng the
Number of packages being 1o0aded

container
» and th
€ goods Could have been shipped

no container
been
Provided, the container will not

a

.Rule 5 What
. the po
POsition is ip intermedlate cases, miSE

be left for F
u
rther resolution by the C ==
e Cour =

SEA TERMINALS

The era of contai i
nerisation has led £o the establlshment

around the world i
Tntery ,Of container terminals, usuallYs pus B
always, si j

YS, tuated adJacent to the wharves. These terminals
in others

are in i
some instances operated by port authoritiesS,
pendent

by carriers themselves and in yet OEher cases by inde
y often occur whilst

terminal operators. Damage to goods ma
= dlscharge

t
he goods are at a terminal before loading ©OrI afte

nsider briefly the cuestlon

and it is relevant therefore to co

of 1i ili .
iability for .loss or damage occurring at terminals.

It is i i ‘
is interesting to note that by Clause 5s(b) (i) (a) of the

conditions i i
of carriage contained in the combined transport

bill of i
lading referred to above, the carrier accepts

liability fo
Y r loss or damage occurring at container terminals
and this 13 P33 i ’
o iability is governed by the other provisions of
e bill., In
L the above case, liability for loss or damag
imited to i » )
- US$2 per kilo of gross weight of the good
St or dama . o
ged, but this
method of ascertaini
extent of 1i i1i Toome e
ability is
not the onl
1lyone. S i
ome bills of lading

€.g. that used
b
Y the Columbus Line on the North Am
E erican/
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Australian trade, pProvide for the application of the Hague
Rules during the period in which the goods are at a terminal.
The Hague Rules of course, were created bearing in mind the
risks of sea.transport, and in many ways the proviéions
thereof are not appropriate to govern liability for loss or
damage occurring before loading or after discharge. For
instance, Article 4 Rule 2(a) providing an exception .for
loss or damage arising from error in navigation or
management of the ship is hardly appropriate to govern loss

or damage occurring when the goods are not on board a ship.

Nonetheless, I see no reason why as a matter of contract law,

the Hague Rules should not be agreed to by the parties as
governing their rights and obligations even when the goods
are not upon the® ship, and we therefore have the curious
situation where the Hague Rules are today being applied tg

situations not contemplated when the Rules were prepared.

It must, of course, be remembered that as the Hague Rules
are mandatorily applicable only to the stage of transport
between loading and discharge, there is in fact no legislation

‘governing the question of liability at sea terminals in

Australia. We have already seen that in the typical combined
transport situation, the carrier'accepts liability for loss
or damage occurring at a sea terminal, which liability is

limited in some way, but this is not to say that this

position prevails under all combined transport contracts:
One often sees the situation where the carrier accepts

liability only to the extent that he is able to recover from

his sub-contractors, and of course, there are plenty of cases

where the carrier exempts himself from all liability except

as provided by the Hague Rules. Thus, as with so many other




matters, it is ti
not po n rela
liabili R nie tose/ipaiele 1s tha?
ty of a carrier for loss or damage at terminad :
to s
ay that each case depends upon its own fiackas
f -

ﬁl; terminal. As mentioned above there is no 1egislat10n
governing the question of liabilify ét sea terminals in
only in

Australia and indeed as T understand the position,
ates

a few Western European countries and in the United St
does any legislation exist. In Australia the terminal
operator accepts the goods as sub-contractor to the carrier

and his liability is therefore determined by ordinary |
t.

-

principles of the law of contract and the law of bailmen
y limit his

Thus the terminal operator is free to drasticall
Most

liability and in practice at least attempts to do SO
ns which

terminal operators work under standard conditio ‘
* purport to relieve them from all liability even where the.
loss or damage is caused by their negligence OI that of their

servants and agents but whether the standard conditions avail
pon the circumstances

them in any particular case must depend u

of that case. Certainly most consignors and consignees do
not enter into direct contracts with terminal operators nor

are they given notice of the application of any standard

conditions. In these circumstances it seems that in most

Cases terminal operators are hard pressed to argue as

against consignors or consignees that their standard conditions

will avail them.
Mo i i ' '
st bills of lading these days contain a "Himalaya" clause

whi i
ch has in recent years beenr: given respectability by the

S m—— e e

-—
—
—— e




o ~19.
it
in New ” A-Me

Satlerthwaire 4 o . ~20d Shipping Co. Ltd. =*=
& Co‘ Ltd w‘LnR.
* ("The Eurymedon") (1974) 2
inal

865 and as such the

rely upon the bij :
P bill of lading conditions, for it seems that

"Eurymedon" it may still be

open to a goods owner to 8Tgue that a sub-contractor of
the carrier is not entitleq to rely upon the bill of lading
conditions where the contract between the carrier and the
sub-contractor is such as to be inconsistent with the notion

of ratification by the sub-contractor of the contract contained

.

in the bill of lading.

;-

7 CONCLUSION

‘ . s e £
In conclusion it can be fairly said that in this era ©
arly a need for a

combined transport there is quite cle
ort under

Convention to deal exclusively with combined transp

which the Hague Rules are excluded. This need is generally
recognised and steps have been taken in the right direc?lon

although even the most optimistic would not expect early
finalisation, there being as many views as to what a new set
of Rules should provide as there are members of the United

Nations. One could cynically say that by the time a

unified code is in existence relating to combined transport
the concept of combined transport will have been superseded in

favour of something not presently contemplated but such an
approach is surely a negative one. The more discussion,
dialogue and interest generated on the subject therefore, tne

greater the possibility that a workable solution will be found

in the not too distant futuré.
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