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1s On Uth and 2l1st October 1676 the Privy Council and
High Court of Australia respectively handed down
reasong for advice and a declsion relating to the
applicability of British statute law on board
Australian ships. The statutes in questlon were the

Theft Act 1968 (UX) and the Merchant Shipping

(Tiability of Shipowners and Others) ict 1958 (UK).

Neither Act was expressed in terms to apply to
Australia or Australien ships. The Privy Councll

held that the former Act applies on board Australlan
ships on the 'high seas'. The High Court of Australla
held that the latter Act does not. It will be part

of the purpose of my discussion to examine these two
decisions and see how far, if at all, they can be

reconclled.

2. The problem is not to be resolved simply by reference
to 8. 4 of the Statute of Westminister 1931:

'No Act of Parliament of the United Kingdom
passed after the commencement of thils Act
shall extend, or be deemed to extend, to a
Dominion as part of the law of that Dcminion,
unless it is expressly declared 1n that Act
that that Dominlon has requested, and con-
sented to, the enactment thereof.’

As Mason J. pointed out in Bistricic v. Rokov (1976)
11 ALR 129, 131 this must be read with s. 9(2)

"Nothlng in this Act shall be deemed to
require the concurrvence ¢f the Parlilament
or Government of the Commonwealth of
Austraiia in any law made by the Parliament
of the United Kingdom with respect to any
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matter within the authority of the
States of Australia, not belng a matter
within the euthority of the Parliament
or Government of the Commonwealth of
Avstralia, in any case where it would
have been in accordance wlth the con-
stitutional practice exlisting before
the commencement of this Act that the
Parliament ¢f the United Kingdom should
make that law without such concurrence.'’

Nor can the problem be resclved by simple refcrence

to territorial boundaries. In Croft v. Dunphy [1933]

AC 156, 162 the Privy Council sald

'It may be accepted as a general principle
that stabtes can legislate effectively

only for thelr own territories. To what
distance seaward the territory of a state
18 to be taken as extendling 1s a gquestion
of international law upon which their
Lordships do not deem 1t necessary or proper
to proncunce. But whatever be the limlts
of territorial waters in the internatlonal
sense, i1t has long been recognized that for
certain purposes, notably those of police,
revenue, public health and fisheries, a
state may enact laws affecting the seas
surrounding 1ts coasts to a distance seaward
which exceeds the ordinary limits of its
territory. :

This was, of course, a Canadian appeal, but the principles

enunclated clearly apply to Australia.

The question whether statute law aprlies on the high
seas and, if so, which statutes are applicable has

been considered several times in recent years by the

A High Court and Privy Council. Many of these cases

have been criminal cases. The issues involved are:

(a) Leglisiative competence of Commonwealth
Parliament, State Parliaments and U.K.
Parliament.

(») Applicabillity of common law.

(¢) Jurisdictlon of Australian Courts.

In the present paper I summarize the facts and decislon

in some of these cases. In my discussion; I shall try



o set out the general princlples that seem to

follow.

R. V. Bull and Others {1974) 131 CLR 203.

Amongst the several questions that arose in this case,
two are impoftant for the purposes of this paper
(a) The applicability of criminal sanctions
under the Commonwealth Customs Act 1601
to crimes committed at sea but withln three
miles of the coast; and
(b) whether the Supreme Court of the Northern
Territory has jurisdiction to hear and de-
termine such charges and, 1f so, whether
that jurisdiction is ordinary or admiralty
Jurisdiction.
The facts of this case were briefly as follows. In
March, 1973 the vessel 'Mariana' approéched within 3
miles of the coast of the Northern Territory carrying,
inter alla, a substantial cargo of cannabis. A launch
carrying Customs offlcers and a hellcopter cwned by
the Australian Army was sent to intercept it. On the
spproach of the launch and the hellcopter, the cannabis
was thrown overboard., The accused were charged with
and convicted of
(a) importing cannabis into Australia {s. 233B(1)(b));
(b) having in thelr possession cannabis on board a
ship (s. 233B(1)(a));
(e) assembling for the purpose of preventing the
gseizure of a prohibited import, namely, cannabls
(5. 231(1)(e)).
The lmpcrtation was saild td have occurred when the
vessel passed wlthin the three mile 1limit. The possession

relied on wss possession within the three mile limit.
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Simlilarly, the alleged assembly had also taken place

within the three mile limit.

Following the trial of the action and the finding of

the jury, a case was stated for the Full High Court.

So far as relevant, the questions posed and answers

given were as [ollows:

(a)

(b}

(e)

Does the Supreme Court of the Northern
Territory have jurisdiction to hear and
determine the charges contained in the
indictment if ﬁhé offences were commltted
between low water mark and the three mile
1imit?

Answer: Yes.

No answer was gilven as to the Jurisdiction
of>the Supreme Court of the Northern Territory
outside the three-mile limit.

If the Supreme Court of Northern Territory has‘
jurisdiction, is the matter within the ordinary
jurisdiction of the Court or can the Court
only hear and determine the charges by exefcising
Jurisdiction in Admiralty?

Angwer: Ordinary Jjurisdiction.

It was further held that the Customs Act
1901-1971 could apply to offences committed

at sea wlthin the three-mile limit, but no
answer was gilven in respect of waters beyond
the three-mile limit. It was further held
that the voluntary bringing of prohibited
imﬁ@rts within the three-mlile limit did not,

in itself, amount to importation of those goods.

Thus, the decislon in this case 1s of no assistance

with respect to crimes commltted at sea beyond the
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three-mile 1limit. Within the three-mlle limit, it Is
clear that the Commonwealth Parliament can enact

valid criminal legislation (provided, of course, that

the subject matter is within 1its legislative competence).
Further, the Supreme Court of the Northern Territory

has jurisdiction (in 1ts ordinary jurisdiction) to hear
and determine charges brought under such an enactment.
The views of the Court were by no means uniform and

it is necessary to examine the indlvidual judgments.

Barwick C.J. pointed out that the 'three mile limlt’
did not mark a territorizl boundary
'Tt describes an area of the high seas
in which by international comity the
1ittoral natlon state may exerclse
control in furtherance of 1its defence
and its domestlc welfare. In that res-
pect, that area of the high seas may
be sald to be within the dominlon of
the nation. state, but laws cperating
in that area of the high seas are of an
extra-territorial character.’

(See page 216.)

Az a matter of interpretation, the question at lssue
was the meaning of lmport inte Australia and not
where the realm of Australia ended. The question of
whether 'the realm' extends beyond low water mark was
settled by R. v. Keyn ((1876) LR 2 Ex D 63). His
Honour added that the reasoning of .the majority and

in particular of Lord Cockburn was convincing.

His Honour dissented on the question of Jjurisdiction.
At p. 224 he saild that the Jurisdiction of the Supreme
Court of thé Northern Territory was wholly statutory
and depended on the Northern Territory Supreme Court

Act. This in turn incorporated by reference the
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jurisdiction of ghe Supreme Court of South Australla
as at‘the 1st January, 1911. This Jurdisdictlon was
expressed to be in addition to that under any Imperial
Aet. At p. 225 his Honour sald:

'We are concerned throughout this

- discussion with jurisdiction of the
Supreme Court to try perscns present
within the colony or State azs the
case may be for acts committed on the
high seas, which undoubtedly commence
st low water mark. We are not con-
cerned with the powers of the legls-
lature of the colony or state to pass
extra-territorial laws. Nor are we
concerned with the questlon whether
colonial or gtate legislatures hagd -
power to increase the jurisdiction of the
courts locally . administering the
jurisdiction of the Admiral, c.f.

Prince v. Duncan (1871) 10 SCR (NSW)
253, or wlth the guestlion whether a
local legislature could empower 1ts
courts to try persons for acts committed
on the high seas or some particular part
of it agalinst the laws of the State or
colony. '

By its origlnal Letters Patent, the State of South
Australia ends at low water mark. However, waters
within one marine league cof the coast were within
the jurisdiction of the admlral. Thus offences
committed at sea within the three mile limlt were
extra-territorial offences. In course of time the
common law courts were invested with the capacity to
exercise the jurisdiction of the admiral in criminal
matters.

"The authority so exercilsed was with

respect to offences committed by British

subjects anywhere on the high seas and

by any person on a Britlsh ship on the

high seas, and after the Act of 1878 by

anybody in Imperial territorial waters,

i.e. including foreigners on non-British

ships. The jurlisdiction of the Admiral

was not limlted to any class of offence

but extended to all offences, including

those created by statute.'

(see p. 226.)
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The position in New South Wales was somewhat different.
By statute the Supreme Courts of New South Wales and
of Van Diemen's Land were lnvested with jurisdlctlon
to hear ond determine crimes committed by master oI
crew of a British ship or by a British subject upon
the sea or elsewhere within the Jurisdlctlon of the
Admiral or in New Zealand, Tahitl, or any other
1slands in the Indian or Pacific Oceans not directly
subject to the Britlsh Crown or any Furopean power.
This jurisdiction was that of the Suprene Court and
not that of the Admiral but the law to be applied weas
Imperial law. Thls course was not adopted with respect
to any other Supreme Courts. The other Colonial
Courts were simply given jJurdisdiction to try persons
charged with criminal acts within the Jurisdiction of
the Admiral. The penalty to be imposed was that
according to the law of the Colony or, where this was
not appropriate, Imperial law. No Jurisdiction was
conferred on the Courts to try persons for acts done
on the high seas which, 1f done on the land, would
offend the provisions of the local law.

'The situation therefore at the time of

Federation was that by virtue of

Imperial law the Supreme Court of

South Australia had jurisdiction to try

Imperial crimes and offences, which

included common law offences such as

murder and manslaughter, cormmitted

anywhere on the high seas by British

subjeects, by any persons anywhere on

British ships on the high seas and by

any persons on any ship in Imperilal

territorial waters, and to inflict what

I have callied appropriate Colonial

punishments therefor. Wlithout repetition,

T include in the high seas all those places

where the Admiral had Jurisdiction. But it

had no jurisdiction to try persons for

acts done on the high seas of a kind which

had only been made criminal in Socuth

Australia by South Australian statute.'

{See p. 231.)
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The decision in Croft v. Dunphy [1933] AC 156 shows that

colonial legislatures may have power $o pess criminal
atatutes having extra-territorial applicatlon. Bgually.,

the legislature may give 1its Supréme Court power to

try offences committed under such leglslations. But

this goes to ‘the poewer to enact legislation, not the
effect of legislation already enacted. His Honour
gpecifically disepproved the declsion in Glles v.
Tumminello [1963] SASR 96.

MeTiernan J. held that the Jurisdiction of the Admiral
£o hear and determine offences committed at sea had
been transferred to the English common law courts by
1856 and hence was transferred to the Supreme Court

of South Australis by the Supreme Court Act 1856.

Menzies J. said a% p. 245 that it was possible that

the ordinary laws of a state would apply beyond the

1ow water mark and that the jurisdiction of the Supreme
Court of a State to try a person for an offence 8o
committed against such a law would be the ordinary
jurisdiction not the Admiralty Jurisdiction. He

approved the decision of the High Court in Plomp v.

The Queen (1663) 110 CLR 234 in confirming the conviction
without enguiring whether that crime had been commltted
above or below low water mark. In sny event, the
Supreme Court of the Northern Territory had Jurisciction
to try the offences because the Supreme Court of South
Australla would have had jurisdicﬁion to try the offences
on and before 1st January 1911. Such jurlsdiction with
respect to Federal matters arose under the Judiciary

Act. Keyn's Case dld not ccmpel the proposition that

the common law courts had no Jurisdiction to try

offences cbmmitted at any place below low water mark.
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Gibbs J. relied on ?he Judiclary Act which invested
the Supreme Court of South Australia with Federal
Jurisdiction within the limits of its own Jurisdiction.
He pointed out that the said limits must be fixed by
enalogy with the ordinary Jjurisdiction of the Supreme
Court. His Honour expressed no opinion on the

correctness or otherwise of the decision in Keyn's Case.

Stephen J. agreed that the Admiral's jurisdiction
conferred upon colonial courts generally was limited
to ackts commltted at sea and made unlawful by English
law. He also agreed that the jurisdiction of the
Supreme Court of South Australla dild not include the
Admiral's jurisdiction over crimes on the high seas.
However, this jurisdiction was not relevant in the
present case, which was concerned with Commonwealth
legislation. Jurisdictlon necessarily went with the

power to pass the relevant legislation.
Mason J. agreed that the Court had Jurisdiction.

Pearce v. Florenca (1976). 9 ALR 289

This case was primarily concerned with the guestion

of the validity or otherwlse of the Western Auvstralian
Fisheries Act 1905 - 1975 having regard to the
Commonwealth Seas and Submerged Laﬁds Act 1373. The
Western Australlian Act was held to be vallid. However,
the question of the capacity of States to pass criminal
legislation having extra-territorial applicablility was

alsc discussed.

The accused was charged with haeving in his possession
on a boat within one and a half mlles of the coast of

Western Australla undersized rock lobsters contrary to
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the provisions of the Western Australiasn Fisheries
het 1905 -~ 1975. As to legislative competence,
Barwlick C.J. sald, at p. 291

'But, quite clearly, ... the State

has legislative power to make laws

which touch and concern the peace,

order and good government of VWestern

Australia which are operative beyond

the margins of the territory of

Western Australla, and thus operate

in areas of the sea not limited to

the marginal seas, commonly described
as "territorial waters'.'

Gibbs J. was concerned to refute the old 1desa that a
coloﬁial legislature has no power to enact laws having
effect beyond the limits of the colony. It may be
that such a law would prove to be unenforceable, but
this é1id not go to validity. Nor was 1t easy to see
how the often quoted words that a colonlal leglslature
is empowered to leglslate for the 'peace, order and
good government' of the colony gave an effective terri-
torial limitation. His Honour sald at p. 295 that

*it has become settled that a law 1is

valid if it is connected,; not too

remotely, with the State which enacted

it, or in other words, 1f it operates

on some circumstance which really

appertains to the state.'
He went on to say that the test of nexus should be
liberally applied as 1t was in the public interest
that leglslation should be held valid if there was
any real connection (even a remote or general one)
between the subject matter and the state. In any event
there is an intimate connection between a State and 1ts

off-ghore territorial waters and this ls gufficient to

allow the State to legislate with respect to them.

Stephen J. at p. 299 and Mason J., at ». 300, agreed
that the Parliament of a State may legisliate extra-

territorially.



Jacobs J. held that t'.e special concern of a 3State

with flshing in its off-shore waters provided sufficlent
nexus to give legislative competence., He added ab

p. 304

1T would also base on a wider ground

my conclusion that the Western

Australisn legislative provision

validly applies. The waters around
Australisz are Australlan waters. With

the emergence of Australla as a nation,
sovereignty in right of Australia in
respect of those waters emerged in
international law and could be declared

in 1973 by the Australian legislature.
After federation of the Colonies the
Australian community became one community,
one nation. The fact that 1ts internal
political organization 1s that of a
federation must never obscure that
important fact. Because the waters off
the coast of Western Australila are
Australian waters they are at the same
time Western Australian waters, waters

of that part of the community of Australia
which is the 3tate of Western Australia.
Both before and after the passing of the
Seas and Submerged Lands Act 1973 (Com)
the fact that the waters are Australlan
waters and the fact that this part of the
waters is adjacent to the coast of Western
Australia gives that State, as a part of
Australia, a relationship or nexus with
those waters which 1s in itself sufficlent
to support the application of the law of
Western Australla to those waters, provided
that that law is intended by the legislature
of Western Australis to apply to those
waters and provided that 1t 1s not incon-
cigstent with a law of the Commonwealth
itself.?

These passages would seem to be sufficlent to put an
end to any argument that questions of legislative
competence are to be resolved by a narrowly territorial

approach.

Statutory Consequences of Pearce v, Fliorenca

The Victorian Parliament has enacted the Acts Interpretation

(Amendment) Act 1976. - In moving that the Bill be read

a second time, the Attorney-General sald that one of

the purposes of the Bill was to ensure the application
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of criminal law of Yictoria {poth common law and
statute law) in the off-shore areas adjacent to the
coast of Victoria. The Attorney-General pointed out
that before the decision of the High Court in

New South Wales v. Commonwealth (1975) & ALR 1, 1t

had been thought that the laws of the Commonwealth

and the States operated in the territorial sea

within the three mile limit. It was now known that

the territorial sovereignty of the State of Victorisa
ended at low wabter mark. Accordingly, the Acts
Interprebation Act was to be amended to extend and
apply both written and unwritten criminal law to the
off-shore areas which are beyond the low water mark.
Similar legislation had been enacted in Western Australla,
Queensland and Tasmania. TFurther, the legislature of
South Australia had applied both 1ts civil and criminal

law to its off-shore region.

The limitation has a rather complicated structure.
Two conditions have to be satisfled. The Iirst is
that the area involved should be that specified in
the Third Schedule of the Petroleum (Submerged Lands)
Act 1967 as being adjacent to the State of Victorla
or within any area between the coastal boundary of
Victorlia and the base line of the sald area. The
gecond limltation is that the acts should be within
the three mile 1limit, or that the person subject to
the law is 'connected'! with the State of Victoria,
or, finally, that the subject matter should relate to
persons connected with the State of Victoria. Connection
with the State of Victoria can arise in more than one

way. The important ways are by residence or domiclle.
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As 2 corollary to this, the several courts of Victoria

are invested with the neceasary jurisdiction.
Bistricic v. Rokov (1976) 11 ALR 129

This case is not a crimlnal case put is important

as containing recent views of the High Court as to

the applicabllity of British law in Australia. The
facts were simple. fhe plaintiff sought to recover
damages for personal injuries sustained by him as a
membér of & crew of a .ship moored in Sydney Harbour

and owned by the defendants. The defendants, in turn,
sought to limlt thelr 1isbility by reference to s. 503
of the- British Merchant Shipping Act 1894. It was not
in dispute that this Act is in force in New South Wales.
However, this Act had been quallfied by the Imperial
Merchant Shipping (Liability of Shipowners and Others)
Act 1958, and the questicn arose whether the latter

Act (and, in particular, s. 2(l) thereof) was in force
in New South’Wales. £11 members of the Court (Barwick CJ,
Stephen, Mason, Jacobs and Murphy JJ3) agreed thatiit
was not. IHowever the reasons advanced do not seem to

be uniform.

Mason J. held that 1f a statute of the Unlted Kingdom
Parliament 1s intended to apply to an Australian State
it will be expressed to apply to that State.

"The legislative policy which undelles

s 11 of the Statute of VWestminster is

as important as the language of the
gseection. This policy, which has evolved
over the long history of constitutional
development leading to responsible
government, legislative autonomy and
Australian natlonhood, 1s that a statute
of the United Kingdom Parliement,if 1t
is intended to apply to an Australlan
State, will be expressed to apply %o
that State.’

(See p. 132.)
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The Act in guestion was not expressed to apply to

the State of New South Wales and as a malter of
construction was intended not to apply tc 1t.
Accordingly it dild not apply to 1t. (This approach
1 similar to that of Samuels J. at flrst Instance
who considered whether the UK Act contained an
express declaratlion that 1t should apply to New South
Wales and then 'whether the terms of the Act are
capable of ylelding the conclusion that 1t must
necessarlily be inbtended to apply to this State'.

See Pokov v. Bistrieclc [197L47 2 NSWR 143. See also

Rokov v. Bilstricic [1975] 2 NSWR 201.) Barwick CJ.

and Stephen J. agreed with Mason J.

Jacobs J, (with whom Stephen J. agreed) pointed out

that the Imperlal Merchant Shipping Act 1894 was in

effect a code governing merchant shipping. The questlion

of whether an amendment theretoc applied in New South
Wales could not be solved simply by the assumption
that if the United Xingdom now intends that a statute
shall apply to New South Wales 1t will expressly say
so or that the United Kingdom will legislate with
respect to New South Wales only 1f requested to do so.
He pointed out that 1t was important that New South
Wales should be able to have the benefit of amending
or modernising laws, especially where New quth Wales(
itself has inadequate leglslative pcwer. It must be
assumed that the U.XK. Parliament in amending such an
Act had in mind the effect of the amendment in &ll
places to which the Act applled. However, as a matter
of construction, this particular amending Act was not

intended to apply in New South Wales.
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Murphy J. based his judgment on the view that in any
event‘ﬁhe United Kingdom Parliament has had no power
to legislate with respect of Australia since 1501,
¥No authority was clted for this view and it does not
seem to be readlily reconciled with the viewe of the

other members of thé Court.

Oteri and Oteri v. The Queen (157€) 11 ALR 142

In the light of this background, the declsion of the
Privy Council in the Oteri Case 1s at [lrst sight
surprising. The defendants were Australian cltlzens
resident in Western Australié. They were on board a

boat owned by Australians, llcensed under Western
Australian law and not registered as a Britlsh ship

under the Merchant Shipping Act 1894. They were charged
under the Western Austraslian code with having in their
possession stolen crayfish pots on a boat approximately
22 miles from the coast of Western Australia. They
claimed that in the circumstances nelther Western Australian
nor British law applied in respect of the matters alleged
in the indictment and that in any event the District
Court of Western Australia had no Jurisdictlon to try

an offence committed 22 miles from the coast. The Supreme
Court of Western Australia held that the provisions of
the U.K. Theft Act 1968 were szpplicable and this decision
was upheld by the Privy Councll. As to Jurisdiction,

1% was held that the matter was within the Admlralty
jurisdiction of the District Court. In granting leave

to appeal, the Privy Council made 1t clear that in its
view the questions of law rsised were common to all

the States and Territories of Australia. (See p. 145).
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the reasons of the Privy Councll begln wlth the propo&l-
tion that the 'legislative power of the Commonvweaith

of Austrzlia does not extend to criminal law. That

lies within the competence of the States'. While

no doubt thelr Lordships had in mind the Statute of

Westminster Adoption fct, taken in lsolation, thie

atatement is somewhal misleading. It 1s true that the
Commonweelth 1s not cmpowered to legislate with regpect
to eriminal law as a separate hzad of power under s. 51
ol the Congtltution. However, 1t may impose criminal
sanchbions as incidental to any of its other heads of
power. Tor instance, 1t will be recalled that in

The Queen v. 2ull (1974) 131 CLR 203 the offences in

guestlon arose under the Commenwealth Customs Act 1901,
Similarly, in the present case, 1t would seem that the
Commonwealth power with respect to fisherles in

fustralian waters bevond terrltorisl limits (s. 51(x))
would ensble the Commonwealth to pass legislation imposing
criminal sanctions for the theft of fishing gear outside
the three mile limit. (The power would not be applicable
within the thres nile 1imit in view of the declision in

Bonser v. La Macchla (1969) 122 CLR 177.)

Next, %t was conceded by the State of Western Australis
that its criminal law Gid not apply beyond its terri-
torial boundaries. This in fact arose as a matter of

construction of the Western Australlan criminzl code.

(See s. 12 of the code and R. v. Oteri and Oteri [1975]

WAR 120,122.,) However, it is clear that Western
 Australis hés power to pass criminal legislation having
extra-territorial application, provided at least that

such leglslation has sufficient nexus with the State
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hate in the Victorian FPerliaomen
in fact passed legislation

248 ceriminal code.

The presult of Lhis preliminary reascning was thab, ifr
any criminal’law was applicable 22 miles from the
Western Australian Coast, it must be the comwon law

or U.K. statubte law. However, in the U.XK. the o0id
commuon law of larcency hed peen overridden by the Thelt
het 1068, It cdoes not eppear to have been considered
in this case whether the oid common law could silll
apply at sea. There was no suzgestion that the Theflt
ket 1068 was expressed to apply to Australia or

sustralians.

The reasoning of the Privy Councll was as follows.

The ship was owned by Australian citlzens who vere,
therefore, British subjects. Hence, by ss. 2 and 72

of the British Merchant Shipping fAct 10 Soli (which 1s

st11l in force in Western Australia) thelr ship way

o Pritish ship for the purpose of punishment of offencas.

-

2t undey the conmon law and by

ct

Next 1t was sald
the Offences at Sea fct 1799 {which 1s also still in
force in Western Australia) the crimingl law of

Englend extends to Britilsh

‘when a new offence
created hy a statut
Kingdom Farlisa:x
becomes an offence
on a British ship
of the statute to
by express words cr by
jmwplication.’!

(Sec p. 187) As an exanple, their Lordships cited the
British Frotection of Animals Act 1911 which, they said

applied to acts done szbourd British siips (7 11ltax
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Holvran & Sons v. E¥les ({1947] Tas. SR 11). It is

thus clear that thelr Lordships had in mind & much

wider application of thelr reasoning than nerely to

2

0ld common law orimes. It would appear that any Brilticsh

&

statute imposing criminal sanctlons would sprly on

3 X1

board a ship owned by Australlion citizens. Furthernore,

!

™

there 1s no need for the British statute to be expressed

to apply to Australia. The Privy Council thus appears

to disagree with the view of the majority of the High

Court in Bistricic v. Rokov (1976) 11 ALR 128.

Finally, thelr Lordships concluded that (contrary to
the reasoning in Bull's Cass (19T4) 131 CLR 203 -
which was apparently not cited to them) the 3upreme Court

of Western Australia had power to try such offences

ot

3

1ts Admirality Jurisdiction.

Although Bistriclc v. Rokov (1976) 11 ALR 129 related

to events that occurred in Sydney Harbour and QOterl and
Oteri v. R. (1976) 11 ALR 142 related to cvents that
cceurred 22 miles from the coast of Western Australia

nothing seems to turn on this distinction. The Pr

H
<<'

Council's reasoning applles to all events on the

'high seas' and the latter expression was held tc include

not only the open sea but all waters below low wabe

mark 'where great ships can go'. This includes ports.

Thus, in R. v. Liverpool Justlees ex p. lolyneux [1e727]

2 Q.B. 388 it was held that a ship was on the 'high scas'’
when docked in the port of Nassau in the Bahamas.

Lecordingly, the Liverpool Justlces had Jurdsdictilon

._J

to try the applicant for the offence of steal
on board a ship so berthed. Similar reasoning applicd

to a2 theft on board a ship moored in the river neav
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Robvterdam (R v. Ceprr and Wilson (1882) 10 QBD 76).
Tr: the latter case, Stephen J. sald at p. g2 that

there we have to decide ... whether the
jurisdiction extends to the Tnglish ship
placed where great ships usualiy go ag
part of thelr voyage for the purpose of
its trading, and to all persons who

happen Lo be on board such ship, so as to
be entitled to the protection of Fngllsh
1aw. I see no reason f{ounded on expedlency
or authority to induce us to say that a
ghip at anchor is within the Jurisdiction,
and that a ship moored to the land 1s not,
or to introduce intracacles as to the

mode of attachment of the ship to land,

or to inguire when the flag 1s lowered
and when hoisted.'

The court held that the jurisdlction extended to ell
persons on board whether or not they were British

subjects.

A& more plausible distinctlon bestween the Oterl and
B

3istriclce cases arlses from the fact thet in both

R, v. Oteri and Oteri [1975] WAR 120, 122 and Williem

Holvman & Sons v. Eyles (19473 Tag. SR 11, 12, 1t was

held that the boszts were so far out to sea that IJccal
state law could not apply. This feature was not present

in Bistrlclce v. Rokov.

T note in passing that as long ago as 17th August, 1875
the then Lttorney-General, Mr. Enderby, was reported

as belng concerned by some of the aspects of Bull's Case.

He announced his intention to intrdduce comprehenslve
legislation dealing with offences committed at sea,
both in the territorial sea and on board Australian
ships on high seazs. HNo doubt this legislation, like

much else, was stillborn.



