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THE AMENDMENTS MADE TO THE LIMITATION OF LIARILITY PROVISIONS.

~OF THIs HAGUE RULES (ARTICLE IV) BY THE VISBY RULES WITH REPERENCE

TO THE LIMITATION OF LIABILITY PROVISIONS OF THE UNCITRAL DRAFT
CONVENTION s

By I.R. James B.A. LL.B Solicitor of the Supreme Court of
New South Wales

It is perhaps desirable to start by outlining the
present provisions of the Hague Rules relating to limitation
of a carrier's liability which is to be found in the schedule
to the Commonwealth Sea Carriage of Goods Act, 1924. Article
IV(5) provides as follows: .

"{5) Neither the carrier nor the ship shall in
any event be or beccme liable for any loss
or damage to or in connection with goods in
an amount exceeding 100 pounds per package
oxr unit, or the eguivalent ¢f that sum in
other currency, unless the nature and value
of such goods have been declared by the
shipper before shipment and inserted in the
bill of lading.

This declaration if embodied in the bill of
lading shall be prima facie evidence but shall
not be binding or conclusive on the carrier.

By agreement between the carrier, master or
agent of the carrier and the shipper another
maximum amount than that mentioned in this
paragraph may be fixed, provided that such
maximum shall not be less than the figure
abovenamned.

Neither the carrier nor the ship shall be
responsible in any event for loss or damage
to or in connection with goods if the nature
or value thereof has been knowingly misstated
by the shipper in the bill of lading."

Reference will also be made to decided cases during the
course of this paper.

Although there is some confusion regatrding the meaning
of "100 pounds", it is suggested that it should be construed
as meaning "100 pounds gold" because of the provision in
Article IX that "the monetary units mentioned in these Rules

are to be taken to be the gold value".t However, this amount

will be treated as "200 pounds sterling lawful money of

1. Scrutton on Charterparties and Bills of Iading, 18th ed. at
p.441.
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the United Kingdom" pursuant to clause 2 of the Gold Clause
Aéreement. This agreement has no application in Australia,
and accordingly, we are left with a limit of $200 per package
or unit.

The words "per -package or unit" have been the subject

of considerable contfoversy in recent years. The purpose

“of the per package limitation is to retain a proper balance

between the rights and responsibilities of the carrier on
the one hand and the rights and responsibilities of the
shipper on the other (see Pannell v. S$.S. BAmerican Flyer
1958 AMC 1428 at p.1433).

As there are no direct English or Australian authorities
which deal with the question as to what is a "package" or
"unit", reference will be made to U.S. and Canadian decisions
on the subject. However, these decisions should be treated
with some caution when considering their applicability to
our Rulesg, as, apart from the fact that different policy

considerations may be involved, the wording of the relevant

Sea Carriage of Goods Acts differs materially in some

respects. For instance the U.S. Carriage of Goods by
Sea Act, 1936 s.4(5), first paragraph reads:

".... per package lawful money of the United
States or in case of goods not shipped in
packages, per customary freight unit ....

"

Further, it should be borne in mind that the U.S. cases
follow a different line of approach to that adopted in the
Canadian decisions, and neither line of approach should be
treated as authoritative when interpreting the limitation
provisions of our own Act.

The meaning of and distinction betwéen the words

“package“ and "unit” is of considerable importance to the



" carrier who will want to ascertain the likely extent of

his liability so that he can insure accordingly.

Definition of Package

The word "package" means articles which are packed oxr
crated (sce Whaite v:. Lancashire and Yorkshire Railway
Company 1874 L.R. 9 EX.67 where the Court considered the
meaning of the words "parcel or package" under the English
Carriers Act).

The purpose of the words ".... per package ...." in s.4(5)
of the U.S. Act was described by Lumbard C.J. in Standaxrd
Electrica S.A. v. Hamburg Sudamerikanische Dampschiff Fahrt -
Gesellschaft 375 F.2d 943 at 945 to provide:

" ... a unit that would be fairly uniform and
predictable in size, and one that would provide

a common sense standard so that the parties

could easily ascertain at the time of contract

when additional coverage was needed, place the

risk of additional loss upon one or the other,

and thus avoid the pain of litigation."

However, the difficulty is that -
v ... few, if any, in 1936 could have foreseen

the change in the optimum size of shipping units

that has arisen as the result of technological

advances in the transportation industry."

It appears that what is a package is a question of
fact to be determined by the court according to the facts
of the particular case at hand.l However, a distinction
appears to have been drawn between a covering which
facilitates the handling and transportation of goods, which
constitutes a "package" and a covering which is solely for
protection which does not (see Aluminios Pozuelo Ltd. v.
S.S. "Navigator" 1967 277 F. Supp 1008) and in this regard

it appears that the size of a covering will not necessarily

prevent it from being treated as a package. The following

1. Per Goddard J. in Studebaker Distributors Limited v. Charlton

Steamship Co. 1938, IKB 459.
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have been held to be packages:-
(a) a wooden.case containing a roll of steel weighing

32% tons (Mitsubishi International Corporation

v. 5.5, "Palmetto State" 1963 AMC 958).

(b)Y a refrigerated semi-truck trailer (United Purveyors

-Inc. v. "New Yorkexr" 1965 250 F. Supp 102).

{(c) a crated machine (Carle & Montanari Inc. v.

American Export Isbrandtsen Lines 1967 275 F Supp 76).
(a) .a pallet loaded with goéds (Standard Electrica

S.A. v. Hamburg Sud-Amerikanische D.G. supra).

(e) a contéiner (Encyclopaedia Britannica Inc. v. The

"Hong Kong Producer" and Universal Marine Corporatipn

1969 2 L1R 536).

There is.authority for the proposition that the woxrd
"package” must be given its normal or dictionary meaning,
namely a bundle or parcel wrapped or made up SO as to enable
it to be transported (per Geddard J. in Studebaker Distributors

ILtd. v. Charlton S.S. Co. Ltd. supra also see Pannell

-V. 8.8. "American Flyer" supra at p.l434). However,

the fact that the co&ering does not fully enclose its
contents does not necessarily prevent the article from
constituting a package {(see Whaite v. Lancashire and Yorkshire
Railway Co. 1874 supra where it was held that a
railway wagon with wooden sides was a "package" within the
meaning of the Carrier's Act, 1930 which contains a provision
similar to Article IV Rule 5).

The following have been held not to be packages:-
(a) a motor car placed on a ship without a box, crate

or any form of covering (see Studebaker Distributors

1td. v. Charlton Steamship Co. supra).



(b) an uncrated yacht (see Pannell v. S.S. "American
Flyer" supra). | .

(c) an unboxed Tractor (Middle East Agency v. S.S.
"Waterman®" 1949 AMC 1403).

(d) a tractor weigﬂing 43,319 lbs shipped without
skids, but with superstructure partially encased
with wooden planking (Gulf Italia Co. v. American
Export Lines Inc. (SS. "Exiria") 1959 AMC 930).

Definition of Customary Freight Rate in the U.S.

Carriage of Goods by Sea Act. This term is peculiar to the
U.S. Act and it appears to have beén inserted to clarify
rather than to amend the Rules. Tetley expresses the
opinion that it is a more explicit term than "unit",

—

Definition of Unit under the Hague Rules

A unit would seem to be some unpacked object.1 However,
the authorities indicate that such object may be either:-
{(a) a "freight unit" i.e. the unit of measurement

applied to calculate the freight, or
(b} a "shipping unit" i.e. the physical unit

received by the carrier from the shipper.

Regardless of which approach is correct, it has been
suggested that the word "unit" has a wider meaning than the
word "package' and for this reason should be relegated to
a subordinate roll.2 This interpretation would appear to be
consistent with the majority of decided cases on the question
of limitation of liability in respect of a consolidated cargo,
which have been determined on the basis of a package

limitation rather than a unit limitation.3

1. See Tetlev - Marine Cargo Claims, at p.236
2. See H.G. Rohreke - Combined Transport and the Hague Rules,
in European Transport Law, Vol. 10 at p.625. But c.f.
Carver, Carriage of Goods by Sea, 12th ed., 1971 at par. 300.
3. But see Shinko Boeki Co. v. Pioneer Moon 1975 AMC 49
: where the unit limitation was applied.
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The expression "per customary freight unit" in the U.S.

Act has led to difficulties where the customary freight

unit differs from the freight unit actually applied, or

from the freight unit enumerated in the bill of lading
(see "The Edmund Fanning"” 1953 AMC 86; "The Sea Roads"
1264 AMC 2646, "The Overseas Joyée“ 1966 AMC 66).

The "freight unit" has been rejected in Canada in favour
of the "shipping unit" at least as far as individual articles
such as automobiles not shipped in packages are concerned
(see Anticosti Shipping Co. v. St. Amand 1959 1 L1R 352).
Although there appears to have been no difference between the
freight unit and the shipping unit in that case, it has
nonetheless been treated as an authority in favour of the
shipping unit in Sept Iles Express Inc. V. Tremblay 1964
Ex.C.R. 213 (Canada) and Falconbridge Nickel Mines Ltd. and
Janin Construction Ltd. v. Chimo Shipping Ltd., Clarke

Steamship Co. Ltd. and Munro Jorgensson Shipping Ltd. 1969

2 L1R 277 {Canada).

In the latter case, Ritchie J. expressed the view that
the words "per package or, in case of gobds not shipped in
packages, per customary freight unit" constitute a departure
from the Hague Rules as adopted in the United Kingdom and
Canada, and were not of great assistance in deciding the
meaning of the words "per package or unit" as they appear
in Article IV Rule 5. |

The approach in the Anticosti case is supported by
Temperley and Vaughan in their text on the Carriage of Goods
by Sea Act, 1924 (4th ed. 1932) at pp.81-82 where it is said:

"1, The word "unit" connotes one of a number

of things rather than a thing standing by
itself, and with reference to goods carried
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by ship, it does not seem appropriate to
describe the whole of a cargo or parcel of
cargo in bulk. Further the natural
interpretation of the word "unit" in the
phrase "package or unit" appears to be
~4+hat it has been added in order to cover
parts of a cargo similar in a general way
to & package, but not strictly included
in that term, which properly implies
something packed up or .made up for
portability and would therefore not
include such a thing as a log of wood or
a bar of metal. The word "unit" has, it
is suggested, been added in oxder to
embrace such things and not to extend
the scope of the Rule to bulk cargoes or
parts theredf. Moreover, the whole
purpose of Rule 5, which is directed
against excessive claims for things of
undisclosed abnormal value supports this
limited interpretation of the word."

The authors, while indicating a clear preference for
the view expressed above, went on to deal with the
alternative view, which they expressed as follows:

".ee. inasmuch as the term "unit" is commonly

used to mean a standard of measure or enumeration,

or one of a series of things split up either

physically or notionally for the purpose of

enumeraticn or measurement the phrase "package

or unit" here used must refer back to the

particulars of enumeration or measurement which

must be shown on the bill of lading as provided

by Article 111, Rule 3 ...."

This latter rule provides that the bill of lading must
show, inter alia, "either the number of packages or pieces
or the quantity of weight as the case may be ....". The
former view is further borne out by the note to be found
in Halsbury's Laws of England, 3rd ed. Vol. 35 at p.535
and by the editors of Scrutton on Charterparties 7th ed.
1914 at p. 427.

There is some authority in England in favour of adopting

the "shipping unit" approach - see Studebaker Distributors

Ltd. v. Charlton S.S. Co. Ltd. supra.
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However¢-if the "shipping unit" approach is to be
aaopted, it is a little hard to understand why the Rule
treats "package" as an alternative to "unit" since
“*shipping unit" would include a package. Further, as
was pointed out by Goddard J. in the Studebaker Case supra,
the concept of the "éhipping unit", unlike the "freight
unit", is inappropriate when applied to bulk cargo. A possible
solution would be to apply the "shipping unit" to individual
articles not in packages and the "freight unit" to bulk cargo.
On this basis, if one adopted the "freight unit" it should
only be applied to goods which are not packaged because
otherwise difficulties would arise whenever the freight
is not calculated on a "per package" basis. However,
the authorities indicate that ancmalies will arise,

regardless of the solution adopted.

Relevant package or unit defined

The crux of the problem is whether a container with its
contents should be considered as the relevant package or unit
or whether each individual item packed separately within the
container should be the relevant consideration for the
purposes df limitation of liability. (see per Colliexr J.
in J.A. Johnston Co. Ltd. v. The Ship "Tindefjell", Sealion
Navigation Co. S.A. and Concordia Line A/S 1973 2 L1R 253
at p.257). It is submitted that what is the relevant
package or unit falls to be determined by looking at the
intention of the parties at the time of entering into the
contract of carriage. There are conflic;ing streams of thought
(based in part on the individual facts of each case) as to

how the intention of the parties can be ascertained.

e g



s ™)

"~

In dealing with the decided cases, H.F. Rohreke has

referred to the following tests:

(i)

The "course of dealings" Test -~ the intention of

the parties to the contract of carriage is to be
inferred from their course of dealings; that is,
who chose the means of and controlled the packing,
who knew of the nature of the goods in the package,
the wording of thé bill of lading and the
consequences to be drawn from the knowledge of

tﬁe parties. This approach was adopted in the

U.S. decision of Leathers Best Inc. v. The

"Mormaclynx", Moore - McCormack Lines Inc.,

Tidewater Terminal Inc. and Universal Terminal

and Stevedoring Corporation 1971 2 L1R 476

where a container which was supplied by the
carrier, packed by the shipper and described

in the bill of lading as "one container said

. to contain 99 bales of leather" was to be

treated as 99 bales, each of which was the
relevant package.
The Federal Court of Canada arrived at the

same result in the case of J.A. Johnston Co. Ltd.

v. The Tindefijell and Sealion Navigation Co. S.A.

and Concordia Line A/S 1%73 2 L1R 253 where

the Court held that each carton Ef shoes was the
relevant package and not the container. Further,
it held that a container was not to be considered
a "unit" of goods or an "item of cargo” for the
purpose.of applying the limitation. Collier J.,
after analysing the Leathers Best case, stated as

follows:

g



"It seems logical to me that the Plaintiff
intended to have the benefit cf the
minimum monetary responsibility laid
down in the Rules by putting the carrier
on notice as to the number of packages
being carried, though for convenience and
other reasons, they were grouped together

~in one large rcceptacle. The carrier
could ‘have refused to issue the bill with
such a description .... and in any event
adjusted its charges to meet the situation.”

His Honour held that the owner of the goods had
no reason to declare a value in the bills of lading
as each carton did not exceed in value the $500
per package limitation prescribed by the U.S.
Carriage of Goods by Sea Act. He stated that:-

"Where the shipper knows his goods are
to be shipped by container and specifies
in the contract (usually by means of
the bill of lading) the type of goods
and the number of cartons carried in the
. container, and where the carrier accepts
that description and that count, then in
my opinion, the parties intended that the
number of packages for the purposes of
limitation of liability should be the
number of cartons specified. I hasten
to add that the intention must be
ascertained from consideration of all
the facts and not merely the words used
in the bill of lading. The type of
container, who supplied it, who sealed it
and if it was sealed on delivery to the
carrier, the opportunity for count by
the carrier, the previous course of dealings
- all these matters and many others which
I have not enumerated may be relevant in
arriving at what the parties by the
particular contract intended.®

His Honour also considered the U.S. District

Court decisions in Royal Typewriter Co., Division

Litton Bﬁsiness Systems Inc. v. M.V. "Kulmerland" .
and Hamburg -~ Amerika Linie 1973 2 L1R 428 and
Rosenbruch v. American Export Isbrandtsen Lines
Inc. 1974 1 L1R 119 (discussed below) but

distinguished both cases on the basis of the

Ei .
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(ii)

woréing in the respective bills of lading which
he said provided for carriage of "1 container
with no indication of the number of cartons or the
intention of the shipper".

The "functional econcmics" Test

This was propounded in the U.S. Court of

Appeals decision in Royal Typewriter Co., Division

Litton Business Systems Inc., v. M.V. “"Kulmerlangd"

and Hamburg - Amerika Linie 1973 2 L1R 428. This
cage concerned a shipment of 350 adding machines
delivered by a German manufacturer in Berlin to

its freight forwarder which, along with 700

other machines were each packed in a single wall
carton. The cartons were in turn placed in

3 containers. The judgmeﬁt in this case opts for a
decision based on whether the contents of a
container could easily have been shipped overseas
in the individual packages or cartons in which

they were packed by the shipper. Here they could

not and it was pointed out that in the days

before containers they were shipped in wooden
crates or cases each containing 12 to 24
individual packages or cartons of typewriters.
The judgment likened the containers in which
the cartons were shipped in lots'of 350 to

the wooden crates or cases used in the past.
It distinguished the Leathers Best case by
pointing out that the bales in that case could
have been shipped individually, rather than in
the container ultimately held not to be a

package. The judgment concludes by saying:-
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"The 'functional package unit' test

we propounded today is designed to provide
in a case where the shipper has chosen

the container, a 'common sense test!

under which all parties concerned can
allocate responsibility for loss at the
time of contract, purchase additional
insurance if necessary, and thus avoid

the pains of litigation."

This approach was subseguently followed by
the same Court in Cameco Inc. v. S5.8. "American
Legion" 1974 AMC 2468.

The Royal Typewriter decision has been attacked
as unsound on the ground that the 'functional
economics Test' has "unréalistically and one
sidedly ignored the predominant functions of the
container as an essential appurtenance of the
carrier's containership operations resulting in
huge economies by the carrier and instead seized
upon the shipper's trivial economy in packaging
materials as the sole determinating factor of
the case".l

While the circumstances of shipment and loss

~were generally similar to those which arose in

Ieathers Best, the following distinctions are

of some importance:-

(a) In Rofal Typewriters, the bill of lading
did not specify the number of cartons said
to be stowéd in the container whereés in
lLeathers Best it did.

(b) In Royal Typewriters, the container was
supplied by the ship's freight forwarder
abroad, whereas in Leathers Best it was

supplied by the carrier's -representative.

1. See S. Simon -~ "The Law of Shipping Containers" in
Journal of Maritime Law and Commnerce, Volume 5 at p.531.
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(iii)
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(c)- In Royal Typewriters, the physical
appearance of the container was unlike
that of the metal containers which were
in widespread use, whereas in Leathers
Best the metal container was 40 ft. long
and of the usual type. ‘

However, regardless of the distinctions, it is

gubmitted that the approach adopted in Ileathers

Best is to be preferred as any other decision would

appear to place upon the carrier the burden of

loocking beyond the information in the bill of

lading or beyond the outer packing to investigate

the- contents of each shipment (see the Standard

Electrica case supra).

The "single shipping package" Test

This test implies that where a container has

been packed by a single shipper, the container

is to be regarded as the relevant package in the
absence of strong evidence to the contrary.
The test appears to have been derived from the

decision in the Standard Electrica case supra. In

that case, the Court asked two gquestions:-

1. Did the shipper choose the use of the
pallet or container as a package?

2. Did the bill of lading descfibe the pallet
or container as a package?

Hays C.J. (min.) in Encyclopaedia Britannica Inc.

v. The "Hong Xing Producer" supra expressed the

following view:=-

¥ ... each individual container (was) to be
considered as the functional packing unit, that
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.considering the containers as packages
promotes uniformity and predictapbility and,
accordingly, that the $500.00 package
limitation applies to the containers ...."

This view was followed in the case of Rosenbruch

v. Bmerican Export Isbrandtsen Lines Inc. 1974

1 L1R 199 where the bill of lading showed the
figure "1" in the column entitled "Number of
containers or other packages" and the cargo was
described as "said to contain household goods™.
The Court in holding that the container was the
relevant package for the purposes of the limitation
provisions emphasized the need for predictability.

Rohreke comments that this test does not
always give a conclusive result, as it leaves room
for individual conclusions given different fact
situations.1

It is submitted that none of the above tests
are in themselves conclusive. For instance, it
appears that they may not be able to provide a
satisfactory solution to the problem which arises
when a container is packed by the shipper and
shipped as a single piece of cargo and the bill
of lading ackhowledges receipt of "one container
said to contain" a number of packages or units.
However, it is submitted that the following
points are relevant to determining the intention of
the parties in each particular case:-

(i) Is the container closed or open?

If the container is entirely closed, then

it appears as oneparticular piece and its
covering appears as a protective wrapping

Rohreke, opp cit, at p.630.
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against theft and the incidents of weather.

In this case it 1s submitted that the

container would be the relevant package or unit.
On the ofher hand, a container

which, is only like a pallet with a certain

superstructure (peérhaps with open top) is

more likely to be construed as a cargo

handling appliance for the purpose of
assembling and carrying different parcels.
In this case there is no protection from
theft and it is submitted that it would

be inaépropriate to consider the container
as one unit.

The size of the container

If the container is no bigger than a
parcel of normal size then it may be quite
natural to treat it as a single unit for
the purposes of limitation (see the Standard
Electrica case supra and c.f. the Leathers
Best case supra). However, if
the container is equipped with special
appliances it may be more difficult to
apply the unit limitation to its overall
contents.

Ascertain who makes the container available

for carriage of the cargo

If the container is provided by the
carrier, then it is more likely to be regarded
as a means of handling cargo, and it would
appear to be unrealistic to treat such a

container and its contents as one unit. However,



(iv)

(v)

if the shipper tenders a fully loaded and
sealed container ready for shipment then this

may cast a different light on the situation,

- particularly when the size of the container

does hot surpass the normal size for a standard
parcel.

The contents of the container

The.contents of the container may be of
different kinds - for example, a container
with 100 bottles of whisky is no different
to a box containing 100 bottles of that
whisky, and such a box would normally be
considered as a unit in the sense implied
by the Rules. However, a container with a
general cargo of different kinds and in
separate parcels Qould not appear to
constitute such a unit.

The handling of the cargo

For instance, a container sent direct
from the shippers factory to the warehouse
of the receiver and which is sealed and
locked, would normally be handled as one
unit and may possibly be considered as
such in the sense implied by the Rule.
However, this may not be the case where the
container is used for consolidated shipments
and is loaded at various places on land while
in transit to the vessel for loading on board.
In this case, the general cargo within the

container becomes of prime interest and the
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container is simply regarded as an appliance
for handling cargo.

{vi) Method of calculating the freight

If the freight is determined in the form
of a lump sum applicable to the container
as such then the éharacter of the container
as the relevant package or unit is accentuated.

(vii) The description of the cargo in the Bill of

Lading and the manner in which the container

is tendered to the carrier

Where the bill of lading specifies the type
of goods and the number of packages in the
container, it is submitted that the limitation
of liability should apply to each of those
packages and not to the container as a whole
(see Inter-American Foods Inc. v. Co-ordinated
Carribean Transport Inc. and Ors. 1970 AMC 1303),
particularly where the carrier accepts that
description and count (see per Collier J. in

the Tindefjell case supra)l.

THE VISBY RULES

As it was considered desirable to amend certain of the
Hague Rules, the Diplomatic Conference on Maritime Law
produced a Protocol in 1968 which became known as the Visby
Amendment. It aménded, inter alia, Article IV paragraph 5

to provide as follows:-~
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"(a) Unless the nature and value of such goods have
been declared by the shipper before shipment and
inserted in the Bill of Lading, neither the carrier
nor the ship shall in any event be orx become liable
for any loss or damage to or in connection with the
goods in an amount exceeding the equivalent of Frs.
10,000 per package or unit or Frs. 30 per kilo of
gross weight of the goods lost or damaged, whichever
is the higher.

(b} The total amount recoverable shall be calculated

by reference to the value of such goods at the place

and time at which the goods are discharged from the

ship in accordance with the contract or should have been
so discharged.

The value of the goods shall be fixed according
to the commodity exchange price, or, if there be no
such price, according to the current market price, or,
if there be no commodity exchange price or current
market price, by reference to the normal value of goods
of the same kind and gquality.

(c) Where a container, pallet or similar article

of transport is used to consolidate goods, the number
of packages or units enumerated in the Bill of Lading
as packed in such article of transport shall be deemed
the number of packages or units for the purpose of
this paragraph as far as these packages or units are
concerned. Except as aforesaid such article of
transport shall be considered the package or unit.

(d) A franc means a unit consisting of 65.5 milli-
grammes of gold of millesimal fineness 900'. The
date of conversion of the sum awarded into national
currencies shall be governed by the law of the Court
seized of the case.

(e) Neither the carrier nor the ship shall be
entitled to the benefit of the limitation of
liability provided for in this paragraph if it is
proved that the damage resulted from an act or
omission of the carrier done with intent to cause
damage, or recklessly and with knowledge that
damage would probably result.

(f) The declaration mentioned in subparagraph (a)
of this paragraph, if embodied in the Bill of
Lading, shall be prima facie evidence, but shall
not be binding or conclusive on the carrier.

(g) By agreement between the carrier, master or
agent of the carrier and the shipper other maximum
amounts than those mentioned in subparagraph {(a)

of this paragraph may be fixed, provided that no
maximum amount so fixed shall be less than the
appropriate maximum mentioned in that sub-paragraph.

(h) Neither the carrier nor the ship shall be
responsible in any event for loss or damage to, or
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in connection with, goods if the nature or value

thereof has been knowingly mis-stated by the shipper

in the Bill of Lading."

The amendments to Article IV do not affect the limitation
provisions to be found in s.503 of the Merchant Shipping
Act, 1894-1906. However, they have amended the package
limitations set forth in the Hague Rules as follows:-

i. The sterling limit (coupled with the Gold Clause
Agreement inlthe'U.K.), is replaced by a limit
expressed in "Poincare Francs”.

2. The limit "per package or unit" itself is increased.

3. Provision is made for an alternative limiéation
based on weight, which would eliminate the
controversy then existing under the present
Rule regarding the application of the "unit"
limitation to bulk cargoes.

4. sub-rule (b) contains a new provision relating
to the calculation of damages. There are at least
two views as to the purpose of this provision:-

{(a) it is designed to provide an additional

upper limit to the amount recoverable
thch would have the effect of eliminating
claims for consequential loss, and the
words "the total amount recoverable" would
appear to support this construction.

{b) it may have been intended to provide a guide
to assist in calculating the question of
damage without going as far as to provide
.that the sum recoverable consists only
of the damages so calculated. In this
regard, it is suggested by the learned

authors that the words "calculated by



g,

- 20 -

refegence to" seem scarcely strong

enough to create a limit.

Sub~rule (c) solves some of the limitation problenms
which then existed in relation to container
transportation.

The most significant aspect of this clause is
that the number of packages or units must appear on
the face of the bill of lading in order to constitute
the basis for calculation of the limitation.
Accordinély a carrier receiving a closed container
is not forced to pay compensation on the traditional
package basis when he does not know the contents
of the conmtainer. Further, a person who acquires
a bill of lading can readily ascertain from looking
at it the type of cover under which the goods have
been shipped. For Example, if a forwarding agent
consolidates goods and describes them in the bill
of lading as "1 container said to contain general
merchandise"” then it is submitted that the container
itself is the relevant package or unit. However,
if the bill of lading states "100 cases each
containing 12 bottles of whisky", it is submitted
that the cases and not the bottles. form the relevant
unit. If on the other hand, the container is
loaded with "20 cases of T.V. sets and'general
merchandise", it is submitted that the 20 cases would
form separate packages for the purposes of limitation,
and that the rest of the cargo would come within

the weight limitation.

However, the authors of Scrutton on Charterparties

: : . . 1
have drawn attention to the following potential problems:-—

Scrutton opp. cit. p.463.
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(a) what articles of transport are "similar to"
containers and pallets? It is submitted
that "roll on - rpll off" lorries and
trailers do not fall within this
description.

(b) what is the precise méaning of the words
"used to éonsolidate"? The learned authors
suggest that the most obvious interpretation
is "used to carry" or "used to contain”.
However, they refer to the fact that the word
“consolidate" is often used in a maritime
context as meaning to "treat as one
consignment for the purposes of calculating
freight®., Difficulties are most likely to
agise when a forwarding agent ships the
goods of several different consignors in a
single container. .

{¢} 1In what circumstances is the number of packages
"enumerated in the bill of lading as packed"
in the container? The learned authors
submit that where the bill is "said to contain”
a certain number of packages, then this is
sufficient for the purposes of sub-rule even
though it would probably not create an estoppel
under Article III Rule 3. On the other hand,
it appears that both parties are bound by an
incorrect enumeration which is rather
unsatisfactory.

6; Sub~rule (eprrovideé that misconduct by the carrier
will deprive him of the right to limit his liability

in the following circumstances, namely where:-
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(a) thé damage resulted from an act or
omission of the cérrier, and
(b) (i) it was done with intent to cause
damage ox
(ii) it was done recklessly and with
knowledge that damage would probably
result.
However, the carrier retains the benefit of
the defences outlined in Article 4 and the time
limitAprovided for in Article 3 Rule 6.
The learned authors submit that the words
“the carrier" are confined to the carrier himself
and do not include his servants or agents except
so far as they would be regarded as constituting
part of the alter ego of the carrier.
Sub-rule (e) would appear to leave no room
for the doctrine of deviation to deprive the carrier
of the right to limit his 1igbility particularly
where the act relied on is committed by the carrier.
However, the doctrine may still operate in relation
to the exceptions contained in earlier Rules and
perhaps in respect of the unit, where the act relied
upon as constituting a deviation is committed by
the crew and not by the carrier himself. The learned
authors submit that since specific érovision has
been made by the draftsmen to the effect that
serious misconduct shall de?rive the carrier of his
right to limit then it may be implied that the otherx
protective provisions of the Rules were not intended

to be vitiated by such misconduct..
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Sub—rulei(a) is very similar to Article IV (5) (a) of
thé Hague Rules and may conveniently be c;nsidered'with
sub-rule (c). De Gurse refers to these as the “"unless clause"
and the "container clause” respectively.l The "container
clause" introduces an entirely new concept to the Hague Rules.
It has the effect of ?utting the carrier on notice that his
per package or unit liability extends to each package or unit
enumerated in the bill of lading and he is thereby afforded
an gpportunity “co take such care of the container, pallet or
similar article of transport as he deems necessary.

So far as the "unless clause" is concerned, De Gurse
comrents that "the long standing practice of the ocean carrier
industry has been to charge a higher or ad valcorem rate in
all cases where the shipper exercises his option under the
uniess clause of Article IV (5) and declares the nature and
value of the goods before shipment, inserting such a
declaration in his bill of lading.2 However, he went on
to say- that a strict reading of the wording of the Article
did not appear to authorise such a practice, and that regardless
of the established practice the purpose of the unless clause
was by no means clear.

The pfactice of charging higher rates has tended to
discourage shippers from declaring the nature and value of
their goods in the bill of lading. Instead, thev have tended
to rely on supplementary cargo insurance as a means of
protection against loss, which is, for the most part, less
erxpensive than paying a higher freight rate.

After tracing the history of the "un;ess clause" De Gurse
concludes by submitting that there is nothing in the "container

clause” which indicates that the carrier is entitled to charge

1. J.L. De Gurse - "The 'Container Clause' in Article IV(5) of

the 1968 Protocol to the Hagque Rules" in 2 Journal of
Maritime Law and Commerce 131-146 at p.132.
2.. J.L. De Gurse, ibid, p.133.
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a higher freight rate as a result of the individual énumeration
of each package‘gr unit in the bill of lading. This
intefpretation accords with that of the U.S. delegatibn to the
Conference which produced the Visby Rules. However, the

British delegation interpreted the clause as permitting a

~carrier to charge a higher frleight rate where the number of

packages in the container is enumeréted by the shipper.l This
latter interpretation of the "container clause" was supported
by the chairman of the Commission established to consider the
limitation of liability in his address to the Conference on the
Commission's work.

If the British interpretation is to be accepted, with
the result that an additional freight rate is quoted by
the carrier which proves unacceptable to the shipper, then it
is guite probable that the shipper will not so enumerate,
thus.restricting him to a maximum recovery of 30 francs per

kilo of gross weight, which, it is submitted, may be

.unrealistically low in some cases.

Despite this, it is submitted that the Visby Rules have
clearly improved the position of the shipper. For instance,
if 100 hoxes of cargo, valued at $60,000 ana weighing 10
tons are stowed in 1 container which is lost overboard during
sea transit ahd those 100 boxes are enumerated in the bill
of lading, then the appropriate calculation for limitation of
liability would be 100 x 10,000 poincare francs. If the
boxes have not been listed in the bill of lading, with the
result that the container becomes the relevant package or
unit, then the shipper can avail himself of the benefit of
the weight limit, the appropriate calculatiqn for which is

10 x 30 poincare francs x 1000.

1) This view is also taken by Lord Diplock in a paper

entitled "Conventions and morals ~ Limitation Clauses
in Maritime Conventions" in 1 Journal of Maritime Law
.and Commerce 526-53% at p.532.
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The Uﬁited Nations Conference on Trade and Development
(UNCTAD) published a report in 1970, the terms of reference
for which were as follows:-

"7o review the economic and commercial aspects

of international legislation and practices

in the field of bills of lading from the

standpoint of their conformity with the needs

of economic development in particular of

the developing of. countries and to make

appropriate recommendations."l

The Report insofar as it is relevant to the subject of
limitgtion, may be summarized as follows:-

(1) UNCTAD considered that the Hague Rules
were ineguitable and unfair to cargo
interests because the exceptions and
limitations therein contained protected
shipowners and carriers from liability
for loss of or damage to cargo in
circumstances where one would not expect
such protection.

(ii) UNCTAD considered that the Hague
Rules were, uncertain and ambiguous in
their application because:-

(a) there are significant departures from
_the Rules in the Carriage of Goods
by Sea Acts of many countries.

(bY it is not clear whether "unit" should
.mean a unit of goods or the weight
or volume unit by which freight is
calculated. |

(c) the term "package or unit".does not

always fit the wide variety of forms

1. This has been extracted from a paper prepared by A. Diamond
0.C. entitled "The Division of Liability as between ship and
cargo (insofar as it affects cargo insurance) under the new
Rules proposed by UNCITRAL".
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in which goods may be shipped, and in some
cases the number of packages may differ
from the number of units.
(@) it is not clear whether a "container"” or
"pallet" constitutes a single "package".
{(1ii) It considered that the practice of issuing
bills of lading which incorporated the
Hague Rules led to unnecessary economic
cost in the form of overlapping insurance.
UNCTAD considerated that:-
“Ideally, cargo owners should not
need to insure against the risk
of loss or damage to their goods,
which is covered by the liabilities
falling upon the carrier under the
contract of carriage."
If this were done, then cargo owners would have less

need to insure their goods and the burden of insurance

would be shifted to the shipowner, with little likelihood

" of an overall rise in costs.

As a result of the report and due to the technical
problems involved, it was decided to entrust the
preparation of a new set of Rules to the United Nations
Commission on International Trade Law (UNCITRAL).

The UNCITRAL rules have the effect of transferring
some of the relevant risk from the goods to the ship.

For example, the UNCITRAL proposals have abolished two

"exceptions to a shipowner's liability for loss due to the

negligence of his servants.

1. The first exception is in respect of any "éct,
néglect or default of the servants of the carrier
in the navigation or in the management of the ship".

The view taken by UNCTAD and UNCITRAL is that the
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exceptions of negligent navigation and negligent
management are an anachronism. Further, Mr. Diamond

has pointed out that these exceptions often produce
unsatisfactory results in practice in that they

often lead to fine distinc?ions being drawn when

dealing with claims. For instance, he draws a
Gistinction in the Hague Rules, between loss caused

by negligent navigation and loss caused by an incompetent

or an insufficient crew. In the former case the ship

!

iz not liable, whereas in the latter case it is. B2s

o,

regards the exception of negligent management, one must
first ascertain whether the failure to exercise due care
occurred prior to or during the voyage. If it occurred
prior to the voyage, then it constitutes negligence
in making the ship seaworthy for which the owner is
liable. If it occurred after the voyage began, then
one must ascertain whether the negligence occurred in
the course of managing the ship or in the context of
looking after the cargo.
The second exception is in respect of "fire unless
céused by the actual fault or privity of the carrier”
Mr. Diamond submits that the abolition of this
exception will not have any far reaching consequences,
as:-
{a) a fire on board ship is very often found

to have been caused by initial unseaworthiness

in which case the shipowner is not protected

under ;he Hague Rules unless he exercised

due care in making the ship seaworthy;
{b) the UNCITRAL Rules propose a reversal of

the burden of proof to prcvide that in the
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case of fire the owner of the goods must
prove that the fire arose from some fault
or neglect on the part of the carrier, his
servants or agents.
In view of the above, it is submitted that the
UNCITRAL proposals are remarkably conservative,
given the conclusions stated in the UNCTAD report.
The test proposed by Article 5 in relation to goods
which are lost or damaged is as follows:-
(1) Was the loss or damage caused by
an occurrence which took place
while the goods were in the
carrier's custody?
(ii) If so, was that "occurrence” due
~to the fault of the shipowner,
.his servants or agents?
(iid) If this question is answered in the
affirmative, then a liability arises
under the Rule.
The UNCITRAL proposals by virtue of Article 4,
extend to the period during which the carrier is
in charge of the goods while at the port of loading,
during the voyage and at the port of discharge. This
is slightly wider than the Hague Rules which deal
only with the period from the commencement of loading
to the completion of discharge.
However, by virtue of Article 2, it would appear
that the proposals apply only to a contract of carriage
of goods by sea from one port to anotﬁer. Thus, it would

appear that a combined transport operation involving
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despatch of goods from one inland depot to another

-ywould not come within the ambit of the Rules even

where part of the carriage takes place by sea.

The UNCITRAL proposals relating to limitation

. of liability are’ contained in Article 6 and are

largely based on the Hague~Visby Rules, which have
been dealt with above. Article 6 reads as follows:-

"1, (a) The liability of the carfzer for loss
or damage to goods according to the provisions
of article 5 shall be limited to an amount
equivalent to (...) units of account per package
or cther shipping unit or (...) units of account
per kilogram of gross weight of the goods lost
or damaged, whichever is the higher.

(b) The liability of the carrier for delay
in delivery according tolthe provisions of article
. 5 shall not exceed (...)  the freight (payable for
the goods delayed) (payable under the contract of
carriage).

(c) In no case shall the aggregate liability
of the carrier, under both subparagraphs (a) and
{b) of this paragraph, exceed the limitation which
would be established under subparagraph (a) of
this paragraph for total loss of the goods wit
respect to which such liability was incurred.

2. For the purpose of calculating which amcunt
is the higher in accordance with paragraph 1 of
this article, the following rules shall apply:

(a) Where a container, pallet or similar
article of transport is used to consolidate goods,
the package or other shipping units enumerated
in the bill of lading as packed in such article
of transport shall be deemed packages or shipping
units. Except as aforesaid the goods in such
article of transport shall be deemed one shipping
unit.

(b) In cases where the article of transport
itself has been lost or damaged that article of
transport shall, when not owned or otherwise
supplied by the carrier, be considered one separate
shipping unit.

3. Unit of account means ...2

4. By agreement between the carrier and the Shlnper,
limits of liability exceeding those provided for in
paragraph 1 may be fixed.”

The question as to whether the limit should be the freight
or a multiple of the freight is to be determined at the
conference of plenipotentiaries which will consider the
Draft Convention.

The unit of account is to be dete*mlned at the conference of
plenipotentiaries which will consider the draft Convention.



The ﬁoneta;y 1imit has not yet been determined.
However, an alternative limitation based on weight hag
been introduced, so that the right to limit liability is
extended to cover bulk cargoes whereas there is probably
no right to so limit under the Australian Sea Carriage
of Goods Act,

Article 8 of the UNCITRAL proposals deprives
the carrier of the right to limit his liability where
the loss results from an act done by the carrier or
his servants and which "is done with the intent to
cause such loss or recklessly and with knowledge that
such loss would probably result®. Diamond makes
the point that it is difficult to distinguish a loss
caused by the negligence of an employee from a loss
caused recklessly by an employee with knowledge that
such loss would probakly result.

The UNCITRAL proposals do not affect the provisions
of the English Merchant Shipping Acts, 1894-1906,
relating to a shipowner's liability and his rights to
limit such liability. 8.502 provideé that the owner
of a British sea-going ship shall not be liable to
make good to any extent whatever any loss or damage
happening without his actual fault or privity in the
following cases:-

(1) where any goods on board his ship are lost

or damaged by reason of fire on board the

ship or
- (2) . when any gold, silver, diamonds, watches,
jewels or precious stones on board his ship,
the true nature and value of which has not,

at the time of shipment been declared by
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‘the owner or shipper thereof to the owner
or master of the ship in the bills of lading
or otherwise in writing, are lost or damaged
by reason of any robbery, embezzlement making
away with or secreting thereof.
The relevant parts of §.503 as amended by the Merchant
Shipping (Liability of Shipowners) Act, 1900 are as follows:
"kl) the owners of a ship, British or foreign
shall not where all or any of the following
occurrences take place without their
actual fault or privity:
{(a) ceeviennn
(b) where any damage or loss is caused
to any goods, merchandise or other
things whatsoever on board the
.ship.
(o3 I
{(d) where any loss or damage is caused
to any other vessel or to any goods,
merchandise or other things whatsoever
on board any other vessel by reason
of the improper navigation of the
ship.*
The section also makes provision for the extent to
which damages may be limited, as follows, namely:-

"1

IXI In respect of loss of or damage to vessels,
goods, merchandise or other things, whether
there be in addition loss of life or personal
injury or not, an aggregate amount not
exceeding eight (English) pounds for each
ton of their ship's tonnage."

The effect of 5.503(1)(c) and (d) was extended to

"1l cases where .... any loss or damage is caused to
property or rights of any kind, whether on land or on water,
or whether fixed or movable, by reason of the improper
navigation or management of the ship" by the Merchant

Shipping (Liability of Shipowners and others) Act, 1900 S.I.



The provjsions of the Merchant Shipping Act outlined
above, indicate the ultimate totallity of liability in
respect of a single occurrence. The Hague Rules are still
available to the cargc owner in the event of loss or damage
to his goods and it is-quite possible that he will continue
to avail himself of these rules par£icularly where he can
get a better result. However, a shipowner or carrier is
entitled to the benefit of the limitation provisions in the
Merchant Shipping Act, and in certain circumstances this may
work to his advantage, particularly where there are numerous
claims for large amounts of money.

So far as the question of monetary limitation of liability
is concerned, it has been suggested by Lord Diplock that
the relationship between the limitation figure and the actual
value of the goods is unimportant from the commercial
point of view, so long as it is high enough to act as an
inducement to the carrier to take proper precautions to
descrease the risks associated with carriage.1 le submits
thét the relevant relationship is between the limitation figure
and the cost of precautions. Subject to tﬁis, it may be more
economical to keep the limitation figure low and to spread the
risk of loss or damage to the cargo amecng a large number of
cargo insurers rather than letting it fall on a single P & I
insurer and his reinsurers, which would normally be a more

expensive way of insuring such a risk.

1. Lord Diplock, opp. cit., at p.529. However, he also expresses
the view that the limitation provisions of the Visby Rules may
be an insufficient inducement to a carrier when applied to
a container as constituting the relevant package or unit.
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BACKGROUND

The Hague Rules have been with us for over 50 years and
the Hague Visby Rules are the. first amendments which have been
Vmade to the original Hague Rules. They are not intended to be
a detaiied revision, but are to be seen as amendments tov
certain provisions which experience has showﬁ are.either unjust
or anachronistic. Previous papers in both 1975 and 1876 have
discussed the UNCITRAL Draft Convention which is to be viewed
as é much more detai;ed and comprehensive reappraisal of the
whole question of thé basis of the carrier's liability. It
is not the intention of this paper to go over that ground
again, but it is intended to examine the provisions of the
UNCITRAL Draft Convention insofar'as they touch on the provisions
of the Hague Visby Rules. Before looking at the provisions
of the Hague Visby Rules and the UNCITRAL Draft Convention,
it might be useful to recall the background to the introduction
of the Hague Rules themselves and to consider the present
position of the UNCITRAL Draft Convention.

During the course of the 18th century shipowners bore
most of the risk but by the late 1%th century they haqj to a
large extént, succeeded in exémpting themselves from liakility
in much the same way as transport hauliers and road carriers
have done in Australia at the present time; This led to
discontent in States which were considerablie trading nations
.but which did not ﬁwn sufficiept shipping to carry all their
imports and exports. One such nation was the United States
of America and that country passed thelHarter Actvin 1892, which
severely limited the circumsﬁances in which shipowners could
limit their liability in‘respect of goods ?arried to and from

the United States. ' The first Australian Sea Carriage of Goods
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act was passed in 1904. New Zealand passed its Carriage of
Goqu by Sea Act in 1908 and the Canadian Water Carriage Act
was passed in 1910.

The Harter Act, which 1§d the way in this new legislation
aimed at the protection of cargo interests, prohibited clauses
exonerating the carrier or his agents from liability for faults

in the care and custody of the cargo, but at the same time

the Act provided that the carrier was not to be held liable

for results of unseaworthiness if he had exercised due diligence

to make the ship seaworthy, and if the damage caused to the

‘cargo resulted from faults and errors in the navigation or

maﬁagement of the vessel. The Harter Act established an
important p?inciple which later inspired the Hague Rules and
Brussels International Convention in that it settled the
problem of the carrier's liability by making a distinction
betwaeﬁ faults in the navigation and management of the vessel,
and faﬂlts in the care and custody of the cargo. The Acts of
the Dominions were broadly similar to the Harter Act.

As might have been expected, this legislation engeﬁdered
considerable opposition from the shipowners and from the
Governments of countries with large merchant flégks. A
draft convention was prepared under the auspices of tH;

Inte;national Law Association and the Comite Maritime

International (C.M.I.) in order to attempt to resolve the

~ differences and achieve a compromise. The convention was

édopﬁed by a diplomatic conference in Brussels in 1924 and
became part of the law of Australia and all its states and
territories in 19324. |

The next major developmént was the adoption by a number
of carrier and cargo interests in the United Kingdom of the
1850 Gold Clause Agreement which had been gponsored by

the British Maritime Law Association. By this agreement
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carriers voluntarily undertook to raise the limit of liability
to 200 pounds sterling lawful money of the United Kingdom; The
' Agreement also provided for the extension of the one year
time limit for claims to two years, subject to certain
conditions. o '
Until the early 19603; many divergent views were expressea
as to the dgsirability of amending the Hague Rules. Two House

of Lords decisions, however, inspired C.M.I. to undertake a

revision of the Rules: The first case was that of Riverstone

Meat Co. Pty. Ltd. v. Lancashire Shipping Co. Ltd. 1961 A.C. 807

("The Muncaster Castle") in which it was held that shipowners were

liable for the negligence of a ship repairer's fitter, although
" the shipowners had argued that they had "exercised due
‘diligence to make the ship seaworthy”. The other case was

that of Scruttons Ltd. v. Midland Silicones Ltd. 1962 AC 446

which held that stevedores could not rely on the exemption clauses
contained in the bill of lading to limit their liability. The
VHouse of Lords reaffirmed that only parties to a contract could
sue upon it.

*In 1963 the Stockholm Conference of the C.M.T. on/;he
matter of the revision of the Hagué Rules reached an agreement
on the text of the amendments to the Hague Rules that should
be submitted to the Diplomatic Conference on Maritime Law.

It was decided to proceed by way of Protocol so as not to

upset the general écheme'of the Rules. The main recommendation
of the Conference was, in effect, the over-ruling of the two
British judicial decisions. Diplomatic Conferences were held
in 1967 and 1968 but by thén the most important issue was not
éither of the two House of Lord's decisions; but the question
of the limitation, both its gquantum and its applicability

to containers. It was the Diplomatic Conference in Brussels

in 1968 which adopted the Brussels Protocol on the 23rd

February, 1968. The amendments became known as the Visby Rules.



There is no question but that the Hague Rules are
undoubtedly far more favourable to carriers than are the
International Conventions gove}ning other modes of transport,
for example, the Warsaw Convention on Air Transport (as
amended by subsequent conventions) and the C.M.R. Convention
govérning ca;riage of goods by road. This fact together
with'a view that the nations of the third world had not been
involved in the preparation of the Brussels Protocol of 1968,
led to a dlSCUSSlon of lnternatlonal legislation on Shlpplng at
the second meetlng of UNCTAD (The United Nations Conference
on Trade and Development) in 1968. UNCTAD invited UNCITRAL
(The United Nations Commiésion on International Trade Law)
created in 1966 to review international shipping legislation.
The present stage of development is thaﬁ a draft convention
has been p;epared by UNCITRAL and will be the subject of a
diplomatic conference invMarch, 1978 at Hamburg. |

It is only recently, in fact on the 23rd of June this
year, that the Proﬁocol was brought into effect, when a sufficient
number of countries with a sufficient tonnage ratified the
Protocol. .It ié fair to say that the work of UNCITRAL had made
a number of developing countries refrain from ratifying the
Protoéol.

The following countries have ratified the Protocol:-

Singapore, Norway, Syrian Arab Republic,
Sweden, Lebanon, Denmark, Switzerland,
Great Pritain, Ecuador, France, and Libya.

pustralia has not ratified the ProtocolAand it is
understood that the Government does not intend to become a
party to the Protocol at this point in time. It is understood
that the Government will await the outcome of the diplomatic
conference on the UNCITRAL Draft Convention before assessing

the appropriate instrument for implementation for Australia



ard in makiné that assessment will take into account the
degree of acceptability of the convention and the number of
cnntracting'parties at that time to the Protocol. The Hague
Visby Rules will, however, be relevant insofar as Australia

is concerned in circumstances where a bill of lading has

been issued, for instance, in the United Kingdom, and is

the subject.of litigation in Australia. fThat litigation

will involve a consideration 6f the Hague Visby Rules since
the United Kingdom haé‘had thevnecessary legislation on the
statute book since 1971. The United Kingdom Carriage of Goods
by Séa Act, 1971, which came into forcg on the 23rd June, 1977,
repeals the 1924 Act and giées effect to the Hague Rules as
.amended by the Protocol.

It is worth noting that opposition to some aspects of the
UNCITRAL Draft Convention does not rest solely with shipowning
interests. In an address to the I.C.H.C.A. (Sydney Branch) on
the 8th March, 1977, Mr. C.D. Henri, who it will be recalled,
presenteé a paper to the Annual Meeting of this Association
last year, expressed the view that the proposed changeé
would "involve complicated arguments seeking to prove or
disprove nautical féult in the event of casualties to the
shié and with lengthy and expensive delays in determining
the preéise cause of the casualty". Mr. Henri also said
ig relation to the developing countries:

" ®The cargo insurance in respect of the.trade of

such countries is to an ever increasing degree,

placed in the -domestic cargo insurance markets

of the countries concerned".

If, however, the UNCITRAL Draft Convention is given widespread
support, it is possible that the Australian Government will
never give effect to the amendments made byvthe Hague Visby
Rules and will introduce leéislation which gives effect to
the UNCITRAL Draft Convention; With this in mind, I will now

turn to the ptovisions of the Hague Visby Rules.



HAGUE VISBY RULES

A copy of the visby Rules is attached to this paper. Briefly,
it will be seen that the following amendments aré made to the
Hague RulesAby the first three articles of the Protocol:

1. Article III Rule 4 of the Hague Rules ié amended
by providing in effect that a carrier is stopped
from dlsputlng the particulars of the goods given
in the bill of lading where the bill has been
t*ansferred to a thlrd party "acting in good

-falth“. However, if the particulars have been
incérrectly furnished by the shipper, the carrier
still has a right of action for an indemnity under
a following rule.

2. The suit period of one year provided for in
Article III Rule 6 of the Hague Rules can be
ektended by agreement nafter the cause of action
has arlsen . |

3. Artlcle III of the Hague Rules is amended by
adding a new paragraph 6 dealing with llmltatlon
f£ime for claims for an indemnity agalnst/é third
party and introduces for the first time in the

Hague Rules an element of local law.

4. Art@cle 1V of the Hague Rules is amended by
introducing weight (kilo) as an alternative to
“package or unit" as a basis for limitation.

5. Limitation is 1ncreased from 100 pounds to 10,000

% A B V . gold (poincare) francs per package or unit or 30

| - . - gold francs per kilo of gross weight of the goods,

| whichever is the higher.
‘ 6. The total amount reéoverable is to be calculated

by reference to the value of the goods at the
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place and time at which the goods are discharged
or gshould have been discharged.
Where a "container, pallet or similar article

of transport is used to consolidate goods" the

guestion as to whether limitation is to be

assessed on a "package or unit" or weight basis

~is to be decided by reference to the bill of

Vlaéing itself. If the contents are enumerated

in the bill of lading, the unit basis is to be

‘adopted in respect of each package or unit,

otherwise the container itself is to be regarded
as the "package”. 1In the latter event, the
weight basis will normally apply since the
container will undoubtedly weigh more than 333
kilos (333 kilos x 30 gold francs = 10,000

gold francs which is the "package or unit"
Limit).

The right to limit is lost if it is "proved" that
the damage was done with intent or recklessly and
this also applies in the case of the carrier's
servants or agents, to whom limitation is exte;ded

(but see paragraph 10 below).

The defences and limits of liability provided

‘. for in the Convention, as amended, are to

apply whether the carrier is sued in contract
or tort.
The defences and limitations of liability which -

are commonly found in bills of lading and which

are designed to extend to the carrier's servants

“and agents, when personally sued, the defences

and limits under the Hague Rules and bill of

lading which would have been available to the



carrier had suit been brought against him, have
been adopted but extend only to servants and

agents and not to independent contractors.

In conclusion, it should be pointed out that Article 10 of
the Hague Rules, which provides that:
“the provisions of this Convention shall
apply to all bills of lading issued in any
of the Contracting §tates,"
has been amended so that a wider variety of voyages are
covered. Article 5 of the Visby Rules applies the amended
Rules to every bill of lading relating to the Carriage of
Goods between ports in two different States if:
4‘(a) the bill of lading is issued in a Contracting
State, or
(b) the carriage is from a port in a Contracting
.State, or
(c) the Contract contained in or evidenced by the
bill of léding provides that the rules of this
Convention or legislation of any State giving .,
effect to them are to govern the Contract./’

Whatever may be the nationality of the ship, the carrier,

the shipper, the consignee, or any other interested person.



THE AMENDMENTS MADE TO ARTICLE III OF THE HAGUE RULES BY TIHE

VISBY RULES WITH REFPERENCE 7O THE UNCITRAL DRAFT CONVENTION

ON THE CARRIAGE OF GOODS BY SEA

Article IITI of the Haguq;Rules provides -

"l'

The carrier shall be bound before and at the
beginning of the voyage to exercise due
diligence to:

a. Make the ship seaworthy;
b. Properly man, equip and supply the ship;

c, Make the holds, refrigerating and cool
chambers, and all other parts of the
ship in which goods are carried, fit
and sdafe for their reception carriage
and preservation.

Subject to the provisions of Article 4, the
carrier shall properly and carefully load,
handle, stow, carry, keep, care for, and
discharge the goods carried.

After receiving the goods into his charge the
carrier or the master or agent of the carrier
shall, on demand of the shippexr, issue to the
shipper a bill of lading showing among other
things:

a. The leading marks necessary for identification
of the goods as the same are furnished
in writing by the shipper before the loading
of such goods starts, provided such marks
are stamped or otherwise shown clearly upon
the goods if uncovered, or on the cases or
coverings in which such goods are contained,

" in such a manner as should ordinarily

remain legible until the end of the voyage;

b. Either the number of packages or pileces,
or the gquantity, oxr weight, as the case
may be, as furnished in writing by the
-shipper;

c¢. The apparent order and condition of the
- goods.

" Provided that no carrier, master or agent of the

carrier shall be bound to state or show in the
bill of lading any marks, number, quantity, or
weight which he has reasonable ground for
suspecting not accurately to represent the
agoods actually received, or which he has had
no reasonable means of checking.

Such a bill of lading shall be prima facie evidence
of the receipt by the carrier of the goods as
therein described in accordance with 3 a, h and c.

The shipper shall be deemed to have guaranteed
to the carrier the accuracy at the time of shipment
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of the marks, number, quantity and weight, as
furnished by him, and the shipper shall

indemnify the carrier against all loss, damages

and expenses arising or resulting from inaccuracies
in such particulars. The right of the carrier to
such indemnity shall in no way limit his
respon51b111ty and liability under the contract

.of carriage to any person other than the shipper.

Unless notice of loss or damage and the general
nature of such loss or damage be given in writing
to the carrier or his agent at the port of
discharge before or at the time of the removal of
the goods into the custody of the person entitled
to delivery thereof under the contract of carriage,
or, if the loss or damage be not apparent,

"within three days, such removal shall be prima
facie evidence of the delivery by the carrier

of the goods as described in the bill of lading.

If the loss or damage is not apparent, the notice
must be given within three days of the delivery
of the goods.

The notice in writing need not be given if the
state of the goods has, at the time of their
receipt, been the subject of joint survey or
inspection.

In any event the carrier and the ship shall be
discharged from all llablllty in respect of loss
or damage unless suit is brought within one year
after delivery of the goods or the date when

the goods should have been delivered.

In the case of any actual or apprehended loss or
damage the carrier and the receiver shall give all
reasonable facilities to each other for inspecting
and tallying the goods.

After the goods are loaded the bill of lading to
be issued by the carrier, master, or agent of

the carrier, to the shipper shall, if the shipper
so demands, be a "shipped" bill of lading,
provided that if the shipper shall have previously
taken up any document of title to such goods, he
shall surrender the same as against the issue of
the "shipped" bill of lading, but at the option

of the carrier such document of title may be noted
at the port of shipment by the carrier, master,

or agent with the name or names of the ship or ships .~

upon which the goods have been shipped and the
date or dates of shipment, and when so noted, if
it shows the particulars mentioned in 3 of Article
3, shall for the purpose of this Article be deemed
to constitute a "shipped" bill of iading.

Any clause, covenant, or agreement in a contract
of carriage relieving the carrier or the ship
from liability for loss or damage to, or in
connexion with, goods arising, from negligence,
fault, or frilure in the duties and obligations
provided in this Article or lessening such



- 11 -

liability otherwise than as provided in this
Convention, shall be null and void and of no
effect. A benefif of insurance in favour of
the carrier or similar clause shall be deemed
to be a clause relieving the carrier from
liability." .

I shall deal with the three amendments made to Article III

of the Hague Rules by Article 1 of the Protocol separately.

A, Paragraph 1 of ArticleAl of the Protocol:

This amends Article III of the Hague Rules by adding to
paragréph 4 of Article III the following:-

‘ ~"However, proof to the contrary shall not be
admissable when the Bill of Lading has been
transferred to a third party acting in good
faith."

It should be noted that there is no obligation on the
carrier to issue a bill of lading unless demanded by the
shipper. It is also arguable that even if a bill of lading
is demanded by the shipper; there is no’obligation on the

carrier to express an opinion as to the apparent order and

.condition of the goods, unless that too is demanded by the

shipper. 1In practice however the words "received in good

order and condition" invariably appear on bills of lading.

| ‘As against the carrier those words are prima facie evidence
in favour of the shipper and can, in theory, be rebutted_although

only the clearest language qualifying such a statement will

assist the carrier. See The Tromp 1921 P.337 and The Skarp

1935 p.134.

. At common law the master (or other person signing a bill
of lading) is generally estopped as against an indorsee of
the bill of lading by statements in it éo far as they relate
“to matters which are, or ought to be, in the mastef's
knowledge and the owners are estopped in the same way by such

statements if they are within the scope of the master's

authority. Thus, in Compagnia Naviera Vascongada v. Churchill



- 12 -

& Sim 1906 1 K.B. 237 the master had signed bills of lading

for timber as "shipped in good order and condition”, "to be
delivered in like good orde£ and condition". The timber had
before éhipment become badly marked and stained by petroleum,
and thereby commerciélly depreciated. The defendants had
become indorsees of the bills of lading, for value, on the
assumptionithat the timber was in the condition as described,
and ﬁhey claimed from the sﬁipowner the depreciation in

value causéd by the étained condition, which must have been
apparent on shipment. Channel J. held that the words “"shipped
in good order and condition" were not words of contract in
the sense of a promise or undertaking; the wordslwere an
affirmation of fact, or an assent by the captain to an
affirhation of fact which the shipper made as to his own
goods, but that the purchasers were entitled to recover, since

the shipowners had failed to deliver the timber in good

order and condition, and were estopped by the terms of the bill

of lading from denying that it was shipéed in good order
and condition.

It is noteworthy that indorsees in order to rely/bn the
estoppel have to show that it was on the faith of the
admission contained within the bill of lading that the goods
were in apparent good order and condit;on that they have
pecome indorsees for value. This it is submitted is the
major alteration made by the Protocol since the third party
(or indorsee) only has to show that he has acted in good
faith and does not have to show that he has relied on the
admission contained in the bill of lading.

A question which w;ll have to be determined by the Courts
is whéther a consignee can be described as a "third party”.
If he cannot be described as a thi;d party he could only

rely on the common law estoppel, although his position under
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the various State bills of lading Acts is secure at least
in respect of guantity. See Section 7 of the New South Wales
Usury, Bills of Lading and Wrigten Memoranda Act 1902 which
provides:—

"Every bill of lading in the hands of a consignee

or indorsee for valuable consideration representing

goods to have been shipped on board a vessel shall

be conclusive evidence of such shipment as against

a master or other persons signing the same,

notwithstanding that such gcods or some parts

thereof may not have been shipped, unless such

holder of the bill of lading has had actual notice,

at the time of receiving the same, that the goods

had not been in fact laden on board."

In these days of containerized transporation of cargoes
the benefit to consignees or even indorsees of the provisions
in Article III Rule 4 must be seen to be somewhat limited in
any event since carriers who continue to use the words "received
in apparént good order and condition" can always argue that
in respect of F.C.L. cargoes the notation on the face of the
pill of lading to the effect that the goods were received in

"apparent good order and condition" must of necessity refer

merely to the external condition.

B. Paragréph 2 of Article 1 of the Protocol -~

This amendment provides for the deletion of sub-paragraph
4 of Rule 6 of Article III of the Hague Rules which provides
as follows:-

"In any event the carrier and ship shall be discharged
from all liability in respect of loss ‘or damage ;
unless suit is brought within one year after delivery

" . of the goods or the date when the goods should have
been delivered."

" The amendment provides for the insertion of the following
new clause:-

*Subject to paragraph 6 the carrier and the ship shall
in any event be discharged from all liability
whatsoever in respect of the goods, unless suit
is brought within one year of their delivery or
of the date when they should have been delivered.



This period may, however, be extended if the

parties so agree after the cause of action has

arisen."

The éffect of the amendment is that the words "loss or
damage" have been omitted and the words "the goods" have been

inserted. The intention secms to be to apply the time limit

to claims which might not strictly come within the term "loss

"or damage" and thus include claims for wrong delivery and delay.

However, the amendment-is not explicit in this regard and there
may be an argument that such claims are not time barred within
the one year limitation period.

In addition the word "whatsoever" has been included. It

‘is thought that this word has been inserted because of the

divergent views held by the English and American Courts as
to.whether‘in circumstances in which a deviation which brings
the contract of carriage to an end has occurred, the carrier
can rely on the one year limitation period. The English Courts
have held that since the contract comes to an end when such
an event occurs the ordinary six year limitation pericd is
appiicable whereas the American Courts have placed greagér
emphasis on the words "in any event" and applied the one

year time limitation even in such circumstances. It is
submitted that the use of the word "whatsoever" puts beyond
doubt that the intention of the amendment is to permit the

carrier to rely on the one year time limitation period

~notwithstanding that a deviation has occurred.

It is noteworthy that the word "delivery" has been

retained although the case of C. Tennant Sons & Co. v.

Norddeutscher Lloyd 1964 A.M.C. 754 showed &hat there are

problems in defining when "delivery" takes place. The
American Court held that "the beginning of the limitation
period commences when the cargo leaves the ship's slings,

whether it be by complete transfer of the possession and
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control of the gooas to the consignee or as in the instant
case, by constructive delivery to the consignee's duly
“authorised agent".

As to the limitation period itself and the possibility
of its being extended by agreement between the parties the
British Maritime Law Association agreement of 1950 contained
a clause along similar lines to the last sentence in paragraph
2 of Article 1 of the Protocol. The British Maritime Law
Association clause, however, is more positive in its approach
in that it provides that

"the shipowners will, upon the request of any party
representing the cargo (whether made before or

after the expiry of the period of 12 months after

the delivery of the goods or the date when the

‘goods should have been delivered a laid down by

the Hague Rules) extend the time for bringing

suit for a further 12 months, unless:-

a. notice of the claim with the best particulars

available has not been given within the
period of 12 months, or

b. there has been undue delay on the part of

o consignees, receivers or underwriters

in obtaining the relevant information and
formulating the claim".

1t will be appreciated that the effect of the amendment made
by the Hagué Visby Rules is not mandatory, but gives the parties
a discretion. A carrier would, it is submitted, be justified
in not-extending the period of time in circumstances where
nc notice of the loss or damage has been given to the carrier
or. wvhere there has been undue delay by the consignee.
Equally, a carrier would, it is submitted, not be justified
in refusing to extend the period of time in circumstances
where full particulars of the loss or damage have been
supplied in writing before or at the time of removal
of the goods or within three days thereafter as is provided
in Article III Rule 6, paragraph 1, or even within a

" yeasonable time thereafter provided there has not been undue

delay and every facility for surveying the cargo has been
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afforded to the carrier.

C. Paragraph 3 _of Article 1 of the Protocol

This amendment provides for a further paragraph to be added

to Article III Rule 6. The new paragraph provides:-
*An action for indemnity against a third person

may be brought even after the expiration of the

year provided for in the preceding paragraph

if brought within the time allowed by the law

of the Court seized of the case. However the

time allowed shall be not less than three months,

commencing from the day when the person bringing

such action for indemnity has settled the claim

or has been served with process in the action

against himself".

The effect of this amendment is that the carrier is not
discharged from liability within the one year time limit provided
by Article III Rule 6 sub-paragraph 4 in the case of claims
for indemnity by, for example, another carrier who has to pay
a claim for loss or damage to cérgo which occurred while the
cargo was in the custody of the carrier against whom the right of
indemnity exists. The amendment gives the carrier who has
had to pay a claim at least three moinths from the time when he

has settled the claim or been sued by the claimant in which

to pursue his right of indemnity against the other carrier.

In conclusion, therefore, the amendments made by the
Hague Visby Rules in respect of.the time limitation in the
Hague‘Rules can be summed up as making it clear: -

a. that the delay for suit can be extended

. by agregment.
b. ihat éarriers have at least three

months to take their recourse action.
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FOURTH DRAFT OF THE UNCITRAL CONVENTION

Article 16 of the Draft. Convention deals with "Bills of
Lading: reservations and evidentiary effects” and provides
as follows:

"1. If the bill of lading contains particulars
concerning the general nature, leading marks,
number of packages or pieces, weight or gquantity
of the goods which the carrier or other pexrsons
issuing the bill of lading on his behalf knows
or has reasonable grounds to suspect do not
accurately represent the goods actually taken
over or, where a "shipped" bill of lading is
issued, loaded, or if he had no reasonable means
of checking such particulars, the carrier or
such other persons shall insert in the bill
of lading a reservation specifying these
inaccuracies, grounds of suspicion or the
absence of reasonable means of checking.

2. When the carrier or other person issuing
the bill of lading on his behalf fails to note
on the bill of lading the apparent condition
of the goods, he is deemed to have noted on
the bill of lading that the goods were in
apparent good condition.

3. Except for particulars in respect of which
~and to the extent to which a reservation permitted
under paragraph 1 of this article has been entered:

{a) The bill of lading shall be prima facie
~evidence of the taking over or, where a
"shipped” bill of lading is issued, loading,
by the carrier of the goods as described in
the pbill of lading; and

-{b) Proof to the contrary by the carrier shall

, not be admissible when the bill of lading has been
transferred to a third party, including any
consignee, who in gonod faith has acted. in
reliance on the description of the goods
therein.

4. A bill of lading which does not, as provided
in paragraph 1, sub-paragraph (k) of article 15,
set forth the freight or otherwise indicate that
freight shall be payable by the consignee or does
not set forth demurrage incurred at the port of
loading pavable by the consignee, shall be prima
facie evidence that no freight or such demurrage
"is payable by him. However proof to the contrary
by the carrier shall not be admissible when the
bill of lading has been transferred to a thirZ
party, including any consignee, who in good faith
has acted in reliance on the absence in the bill
of lading of any such indication.”




Rule 1 puts the burden on the carrier of inserting in a
bill of iading'a specific denial if the carrier knows or has
reasonable gfounds for suspecting that the informationkcontained
in the bill of lading does not accurately represent the goods
which have been received. It is noteworthy that even in

circumnstances where the carrier has no reasonable means of

. checking the accuracy of the details he is obliged to state

that fact.

By Rule 2 the carrier is deemed to have noted on the bill
of lading that the goods were in apparent good'cdndition if he
;ails to note the condition of the cargo on the bill.

In circumstances in which no insertion has been made in
the bill of lading specifying any inaccuracy or any other

matters as set out in Rule 1, by reason of Rule 3, the bill

of lading is to be prima facie evidence of the taking over

of the goods by the carrier. By the same rule the carrier
is prevented from seeking to prove the contrary when the
bill of lading has been transfered to a third party, which

specifically includes a consignee, provided that the thirad

party has acted in good faith in reliance on the description

of the goods therein. It is submitted that in circuﬁstances
where the contfact of sale has taken place prior to the
contract for the carfiage of goods a consignee might have
difficulty in estaﬁlishing that he has acted in reliance on
the description of the goods in the bill of laﬁing. This
provision is therefore more restrictive insofar as third

parties are concerned than the Visby Rules provision.

Article 19 of the Draft Convention deals with "notice

of loss, damage or delay" and provides as follows:-

"1, . Unless notice of loss or damage, specifying the
general nature of such loss or damage, be given in
writing by the consignee to the carrier not later
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than the day after the day when the goods were handed
over to the consignee, such handing over shall be
-prima facie evidence of the delivery by the carrier
of the goods as described in the document of
transport or, if no such document has been issued,

in good condition. .

2. Where the loss or damage is not apparent,

the provisions of paragraph 1 of this Afticle shall
apply correspondingly if notice in writing has

not been given within 15 consecutive days after

the day when the goods were handed over to the
consignee.

3. If the state of the goods has at the time
they were handed over to the consignee been the
subject of joint survey or inspection by the
parties, notice in writing need not be given

of loss or damage ascertained during such survey
or inspection.

4. In the case of any actual or apprehended loss

or damage the carrier and the consignee shall

give all reasonable facilities to each other for

inspecting and tallying the goods.

5. No compensation shall be payable for delay

in delivery unless a notice has been given in

writing to the carrier within 21 consecutive

days after the day when the goods were handed

over to the consignee.

6. If the goods have been delivered by an

actual carrier, any notice given under this

article to the actual carrier shall have the

same effect as if it had been given to the

carrier, and any notice given to the carrier

shall also have effect as if glven to such

actual carrier.'

Rule 1 extends the time within which notice of loss or
damage has to be given to the carrier by the consignee to a
time which is "not later than the day after the day when the
Qoods were handed over to the consignee" instead of the day
on which the goods‘are *delivered to the consignee". The
handing over of the goods is to be "prima facie evidence of
the delivery by the carrier of the goods in good condition”.

Rule 2 provides for the situation in which the loss or
damage is not apparent and permits the consignee a period of
fifteen days after the day when the goods were handed over to
the consignee within which to give notice in writing. Article

I of the Draft Convention defines "writing” as including

"irtor alia, telegram and telex®. Article IIX Rule 6 of



the Hague Rules has therefore been extended insdfagdas the
loss or damage is not apparent by providing that the notice
in writing must be given wi;hin fifteen instead of three
days as provided by the Hague Rules. In its report dn the
braft Convention, the UNCTAD Secretariat Has recommended
that a proviso be added to meet the situation where loss or
damage which is not apparent at the time of delivery is
discovered at a later date and it is considered reasonable
in the particular ci%cumstances of the case that notice was
not given within the necessary fifteen days.

Rule 3 provides that notice in writing need not be given in

respect of loss or damage which is ascertained during a joint

survey or inspection by the parties at the time when the goods

are handed over to the consignee.

Rule'é provides that the parties should give each other
all réasonable facilities for inspecting and tallying the
goods where there is any actual or apprehended loss or damage
to the goods.

Rule 5 provideé that notice in writing should be given
within twenty-one days after delivery éf the gooés where a
claim is to be made for compensation for delay in delivery.

The UNCTAD Secretariat considered that the period of twenty-one

days in which claims for delay should be made is unduly harsh

and that this Rule should be deleted.

Article 20 of the Draft Convention deals with "limitation

of actions", and provides as follows:-

“1. Any action relating to carriage of goods
under this Convention is time-barred if legal
or arbitral proceasdings have not been initiated
‘within a period of two years.

2. The limitation period commences on the day on
which the carrier has delivered the goods or part
of the goods or, in cases where no goods have

been delivered, on the day on which the goods
should have been delivered.
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3. The day on which the period of limitation
commences shall not be included in the period.

4. The person against whom a claim is made may
at any time during the limitation period extend
the period by a declaration in writing to the
claimant. The declaration may be renewed.

5. An action for indemnity by a person held
liable may be brought even after the expiration

of the period of limitation provided for in the
preceding paragraphs if brought within the time
allowed by the law of the State where proceedings
are initiated. However, the time allowed shall
not be less than 90 days commencing from the

day when the person bringing such action for
indemnity has settled the claim or has been

served with process in the action against himself.*®

-

Rule 1 provides that any action relating to carriage of
goods under the Convention is time-barred if legal or arbitral
proceedings have been initiated within a period of two years.
This gives effect to the English Court of Appeal decision in

The Merak 1965 P.223. The question is still left open, however,

as to whether it is sufficient for sult to be commenced in

one jurisdiction. Roskill J. in the English High Court in

the case of Compania Colombiana de Seguros v. rPacific S.N.

Co. 1565 1 0.B. 101 held that "applying ordinary canons of

. construction it must mean unless suit before the Court is

brought within one year". In Carver "Carriage by Sea" the
view is expressed that His Honour's decision is based on
a false analogy with Limitation Act Cases. Article 21 of

the Draft Convention deals with jurisdiction and identifies

_certain places in which the Plaintiff may at its option

commence proceedings (forAexample, the principal place of
business of the ﬁefendant, the place where the contract was
made, the port of loading or the port of discharge). Provided,
threfore, proceedings are commenced in one éf the places
specified in Article 21 within two years, it is submitted

that the Plaintiff would not be time-barred.
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Most importantly, it will be noted that the period of

lmmitation has been extended o two years. The limitation

period is épplicable to "any action relating to carriage of

goods" which would, therefore, include not only the shipper's

claims for damages against the carrier, but also the carrier's
claims against the shipper, for example, for unpaid freight.

The principal argument against extending the period of
limitation is that the presentation and settlement of claimé

is likely to be more'protracted where a longer time bar period
ié in operatioﬁ. C.M.I. iﬁ its comments on the Draft Convention
submitted to UNCITRAL dated 1lst January, 1977 suggested that

an extension of the time limitation period would "tend to cause
confusion and result in losses of right of action where by
mistake the claimant believes that the new rule has replaced the
previous one year limit. This risk is apparent in short sea
ferry traffic which is sometimes governed by the rules relating
to carriage by sea and sometimes by the rules relating to
carriage by road. Further, it will create difficulties for a
sea through-carrier to pursue his recourse actions against

road and rail carriers and generally upset harmonisation of

‘the 1a# in a field where it is particularly needesd”.

‘With reference to the remarks made earlier in relation
to the Visby Rules it would seem that the Draft Convention
intends that the American line of cases be followed so that

in circumstances where a deviation occurs, which brings the

‘contract to an end, the carrier is entitled to rely on the

limitation period as Rule 1 applies to "anf action”,

Rule 2 provides that the limitation peribd commences on
the day on which the carrier has "delivered the goods™. ,Thé
problem referred to earlier in this paper of defining thek

meaning of the word "delivery" will still exist under the



Draft Convention, although surprisingly under Article 19
there will not be the same scope for confusion since as has
been seen, time is calculateéad ffom the date on which goods
are "handed over to the consignee".

Rule 3 provides that the day on whiéh the period of
limitation commences shall not be included in the period.

Rule 4 provides that the person against whom a claim is
made may ét any time during the limitation period exteﬁd the
period by a declaratéon in writing to the claimant. It will
be noted that Courts will still have to decide on any given
occasion whether or not the carrier has waived any reliance
on the limitation period. ~ This will presumably be mcre |
difficult for claimants to est#blish under the Draft Convention
since the declaration by the carrier must be in writing. |

Rule 5 is in similar terms to paragraph 3 of Article 1 of
the Protocol and provides that an action for indémnity by a
pexrson held liable may be brought even after the expiration

of the period of limitation provided that the claim is brought

~ within the time allowed by the law of the State where proceedings

are initiated. The Rule also provides that the time allowed
shall be not less than ninety'days commencing frém the day

when the person bringing such action for indemnity has settled
the claim or has been served with process in the action against

himself,k
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CINTERNATIONAL CONVENTION FOR THE UNIFICATION OF CERTAIN
RULES OF LAW RELATING TO BILLS OF LADING("1)

(Translation) .

Having recognized the utility of fixiag by agreement certain uniform rules of law celating
1o bills of lading ,

Art. 1. In this Convention the following words are employed with the meanings set
out below:

4. Carrier’ includes the owner or the charter who enters inio a contract of carriage «
with a shipper.

b. *Corract of carriage’ applics only to contracts of carriage covered by a bill of tuding
or any similar document of title, in s0 far us such document relates to the carriage of goods
by sea, including any bill of lading or any similar document as aforesaid issued under or
pursuant to a charier party from the moment it which such bill of tading or similar
document of title regulates the relutions between a carrier and o holder of the same.

. *Goods’ includes goods, wares, merchandise and articles of every ki J whutsoever

except live animals and cargo which by the contract of eurriage in stated as bang carried -

on deck and is so carried.
. d. Ship’ means any vessel used for the carriage of goods hy sea.

e. *Curriage of poods’ covers the period from the time when the goods are louded on
to the time they are discharged from the ship,

Art. 2. Subject to the provisions of Article 6, under every contract of carringe of goods
by sea the carrier, in relation o the loading, handling, stowage, carriage, cusiody, care
and dischurge of such goods, shall be subject to the responsibilities and lahilities, and
entitled 1o the rights and immunities heremnafter set forth,

Art. 3.{"2) - 1. The carrier shall be bound before and at the beginning of the voyage
to’ exercise due diligence to:

«. Make the ship seaworthy; ¢

b. Properly man, equip and supply the ships .

e Muake the holds, refriveratiag aad cool chambers, and all other parts of the ship in
which goods are carried, fit and safe for their reception, carringe and preservation,

~ 2. Subjectio the provisions of Article 4, the carrier shalt properly and carefully load,
handle, stow, carry, keep, care for, and discharge the goods carried. .

— 3. After receiving the goods into Ris churge the carrier or the master or agent of
the carrier shall, on demand of the shipper, sue to the shipper a bill of luding showing
amony other things: : :

a. The leading marks necessary for identification of the goods as the same are furaizhed
in writing by the shipper before the Joaing of such goods starts, provided such marks
are stamped or otherwise shawn clearly upon the goods if uncovern J, «ron the cases or
coterings in which such goods ure contained, in such a munner as should ordinitrily comauin
fegitle until the end of the voyage;

b. Lither the number of packuges o pieces, of the quantity, or weight, as the cuse may
be, as {urnished in writing by the shipper;

¢. The apparent order und condition of the goods,

Provided that no carrier, master or agent of the carrier shall be bound to state or show
in the bill of lading any marks, number, quantily, or weight which he has reasonuble
ground for suspecting not accurately 10 represent the goonds actually received, or which
he has had no reasonuble means of checking.

~ 4. Such a bill of lading shall be prima facie evidence of the receipt by the carriet
of the goods as therein described in sccordunce with § 3,a, bande, ’

However, proof 1 the contrary shall not be sdmissible when the biil of lading has been
transferred 10 a third party acting in good faith.

(1} Conventun 33 amended by the pratocol done st Brussels on 23 Febr. 1963,
=2} Text of the article 35 amended by the prot, ¢ d. 23-2-1988,
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~ 5, The shipper shall be deemed to have guaranteed to the riez the accuracy at
the time of shipment of the marks, number, quantity and weight, as furnished by him,
and the shipper shall indemaity the carrier zgainst all Joss, damages and expenses ansing
or reselting from inaecuracies insuch particulais The right of the eurrnier toseck idennity
chall in no way limit hiy responsibility and Hability under the contract of ensriage 10 2ay
persen other thin the shipper. .

— 6. Unless notice of toss or damage and the general noture of such Toss or dumyg
be given in writing to the earsivr of his agent at the port of .,:./,_...ﬁ.“... before o ut the sime
of the remoral of the goods into the custody of the person entitied © Lr.w;,.?.:?ac:.
under the contraet of carringe, or if the loss or damage be net apparent, within threg
ditvs, such remosad shall be prima fucie evidence of the detivery by the corrier of the goads
as deseribed 1a the bill of Inding.

1 the loss or damage is not apparent, the notice must be given within three days of
the delivery of the goods. : )

The notice in writing aeed not be given if thestate of the goods has. at the time of their
receipt. been the subject of jomt survey of inspection. )

Subject 1o paragraph this the carricp and the ship shall inany event g.c..ﬁ::mna from
all habitity whatsovver in respect of the gouds, unless suitis brought within one year of
¢heir delivery or of the dute when they hould have been delivered. This period may.
however. be extended if the purties so agree after the cause of action has ansen.

I the case of uny actual or apprehended loss or damage the carrier and the receiver
shall give all reasonable fucilities 1o cuch other for inspecting und tallying the goads.

— (bir. An action for indemaity agitinst the therd person may be brought even alier
the expiration of the year provided for in the preceding paragraph il hrought withus the
time atiowed by the faw of the Courtseized of the case. However, the s silowed sl
be not less than three months, commencing from the day when the person bringing such
action for idemnity has settled the cluim or has been sersed with process in the avtien
aguinst himself.

T 7. After the poods are Toaded the bill of luling 1o be issued by the carrier, masar,
or agent of the carsicr, to the shipper shall, if the shipper so Jemands, be s shipped’ bil
of tading. provided that if the shipper chrall have previously tuhen up any ducument Q
fitle 1o <uch goods, he shall surrender the same as aginnat the e of the shipped” bil
of lading, but ut the option of the carrier such document of title may ,.ﬁ noted at i poi
of shipment by the carrier, master, of agent with the nams or names of the ship or ships
upon which the geeds have been shipped and the date or dates of shipment, and when
50 noted, if it stiows the particudars mentioned in § 3 of Article 3, shuil for the purpuse
of thiy Article by deemed 1o constitute shipped” bill of fuding.

— 8. Any cliuse, covenant, of agreement in i contrit of carringe relivving the carrier
or the ship from liability for loss or dantage to, of in n.:m_:r.ﬁ:: with. .r..w.:_.,.. m,:::,n. fram
neglipence, fault, or failure in the dutics and obligations provided in this Artcie or
lessening such Hability otherwise than as provided in this Cansention. shail be nultand
void and of an elfect. & benefit of insurance in fasour of the carrier or similur clause shall
be deemed to be a clase relieving the carrier from Ik y.

Art. 4.(71) = 1. Neither the carrier nor the ship shall be iiable for loss or damage
arising or resulting from unseawaorihiness unloss caused by wunt of due diligence on ihe
part ot the earricr to make the ship seuworihy and to secure ::m the ship is propesly

aanned. equipped and supplicd. 2 to make the holds, refrigerating and cool chambers
and all other patts of the ship in wlich goods are carricd fitand sufe .‘:.w. nx...m,\ resvetion,
curringe and preservation in accurdanee with the provisioas of § 1 of Article 5. Whenever
Toss or dumage has resulied from unseaworthiness the burden of proving the exerone of
due diligence shudl he on the carricr or uther person claiming exemption under this At

~ 2 Nuither the currier aor the ship shull be responmble for loss or damage arising
or resulting from: ) .

a. Act, neglest, or defaclt of the master, mariner, pilot, or the servants of the ¢armier
in the aavigation of in the munagement of the ships )

“ b, Fire. unless caused by the actual fault of privity of the carriert

N

JUUUTOE————

(*1) Tontaf the aricle as amended by the prut dad, 23:2-1904,
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¢. Perils, dangers and accidents of the sca or other navigable waters;

d. Actof God: ’

e. Actof war;

f. Act of public enemies:

g. Arrest or restraint of princes, rulers or people, or seizurerunder legal process;

h. Quarantine restrictions;

i Act or omission of the shipper or owner of the goods, his agent or representitive;

J. Strikes or lockouts or stoppage or restraint of lubour from whatever cuuse, whether

partiul or generuly ’

k. Riots and c¢ivil commotions;

L. Saving or attempting to safe life or property at sea; . )

m. Wastage in bulk or weight or any other loss or damage arising from inherent defect,
quality or vice of the goods:

n. Insufficiency of packing:

o. Insufficiency or inndeyguacy of marks:

p. Luatent defects not discoverable by due diligence;

g. Any other cause arising without the actual fault or privity of the carrier, or without
the actual fauk or negicet of the agents or servants of the carrier, but the burden of proof
shall be on the person cluiming the beneifit of this exception toshow that neither the actual
fault er privity of the carrier nor the fault or neglect of the agents or servants of the carrier
uted to the foss or damage. :

~ 3. The shippuer shall not be responsible for loss or dumage sustained by the carrier
or the ship arising or resulting from any cause without the act, fault or negleet of the
shipper, his agents or his servants,

=~ 4. Any devintion in saving or atfempting to save life or propertly at sea or any
reasonuble deviation shall not be deemed 10 be an infringement or breach of this Conven-
tion or of the contract of carrizge, and the carrier shall not be iable forany loss or damage
resulting therefsom. ’

.~ 5.a. Unless the nature and value of such goods have been decliared by the shipper
before shipment und inserted in the bill of lading, ncither the earrier nor the ship shatl
in any event be or beeome liable for any loss or damage to or in connection with the goods
in an aMount exceeding the equivalent of 10 000 fruncs per package o7 unit or 30 francs
per kilo of gross weight of the goods fost or damaged, wichever is the higher,

b. The total amount recoverable shall he ealeulated by reference to the value of such
goods ut the place and time at which the goods are discharged from the ship in accordance
with the contract or should have been so discharged.

The value of the goods shall be fixed according 1o the commodity exchange price, or,
if there be no such price, according to the current market price, or, i there be no
commodity exchunge price or current market price, by reference to the normal value of
goods of the same khind und quality,

c. Where a container, pallet or simi. tr article of transport is used 1o consolidate goods,
the number of packages or units enumerated in the bill of lading ws pucked in such article
of transport shall be deemed the number of puackages or units for the purpose of this
paragraph as fur as these packages or units are concerned. Except as aloressidsucharticle
of transport shall be considered the package or unit,

d. A franc meuns 9 unit consisting of 63,5 milligrammes of gold of millesimal finenuss
O, The date of conversion of the sum awarded into national currencics shull be governed
by the law of the Court scized of the case.

e. Neither the carrier nor the ship shall be entitled 1o the benefit of the limitation of
liability provided for in this puragraph if it is proved that the damage resulted from an
act or omission of the carner done with infent to cause damage, or recklessly and with
knowledge that damage would probubiy result,

f. The deciaration mentioned in sub-paragraph a of this pacagraph, if embodied in the
bilt of lading, shall be nrima facic evidence, but shull not be binding or conclusive on the
carrier.,

g. By agreement between the carrier, master or agent of the carrier and the shippee
other maximuni amouats than those mentioned in sub-puragraph a of this paragraph may
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be fixed, provided that no maximum amount so fixed shall he less than the appropiiate
mavimum mentioned in that sub-paragraph, ]

h. Neither the carrier nor the ship shall be responsi
to, or in ronnection with, goods i the nature or vl
stated by the shipper in the biil of lading.

~ 6. Gouods of an inflammabie, explosive or €
he carrier, master of agent of the cirrier has noteonsent na
M:a character, may at w:w time before discharge be rEa?. i ..nu.ﬁmu.m N «\:,mnn,:”,.,,.,.mgm.m
rendered innocuous by the carrier without compenration, anet the 2nipnes of Mrn.u ,L:,v.,.
shall be Hable for all damaye and expenses directly or ondirectly “_.:,/.‘:m Lt om or «.5:.__:...
from such shipment. If any such goods shipped with such r.:.icrmw.um..,w sement ,/.”.:
become a danger 1o the ship or ¢irgo, they may in like manner 7n _.,Z ed at Em. ﬁn. m
or desiroved o7 1endered innocuous by the carrier without liability on the part of the
carrier except to general averuge, if any. i

Art. dhis.(*1) = L. The defences und Emits of linbitity 4 foran
shall appiy in any action against the carrier in respectof lower ._._H:.._.r.. B e
by a contruct of carriage whather the actin he fonded in ::w:,,:;.cn J ;;..w . .

~ 2. 1f such un action is brought againt 4 servant or agent o iae carsier {suc 703..5
or agent not being an independent contractor), such servant or ,.f.,.nf ,:,.:.~.7r” (.u;‘:ﬂm
to avail hinself of the defences and limits of liubility which the carricris entitied toinvoke

ter this Convention, .
c:M 3. q.rm.«:m_.,nam.,“:r. of the amounts recoverable from the carricr. u:c such servants
or agents. shitll in no case execed the limit provided for in this Cony ention. g

275 Nevertheless, a servant of agent of the carrier shall ot be 2..:.:2.. _M, avaithi .,HZ..:.
of the provisions of this Article, if it is prosed that the danage qr,u,,c..;..». :.‘.,3..,.3 ,::m
omission of the servant or agent done with intent to cause o wnuge or recklessly and wit
knowledpe thut damage would probably result. . ) )

Ari. 8. A carrier .,,Mu: be at _mcc:« to surrender in whoele ar i part aller va“ .ra his
rights amld inmunitics or to inerease any of his responniblines ansd cZ, mun,.,”wcmw ﬂ" ."w.,.;
Convention, provided such sutrender or incresss Jhall be embudicd in the bili of fading
issucd 1o the shipper.

The provisions of this Convention shall not be app
of lnding 2re issued in the case of a ship under a chant
terms of this Convention. Nothing in these rules shai
in 2 bili of lading of any lawful provision regarding general SVETaRe. o

Art. 6. Notwithstanding the provisions of the preceding Art _”_r.w. a mﬁﬁz‘nn. 3_“»«.,.,.:
agent of the carricr and a shipper shall in regard 1o any p wtivelar mcmru ¢ mi_ r.:.,,m...c
enter into any agreement in any terms s o the responsibiliy 2nd r...., u..:., M, :ﬂ nﬂ, .uu.
for such goads, and as to the rights and inmunitics of the carper in respect of sues m,, ,,u“..
or his obligation ns to seaworthiness, so far as this stipulation by «.:z ns.umw.:., M.;, i w—m i
policy, or the care or diligence of his servants o apentsin ropard ,E...ru 5.‘55\@ r:.mc. fng.
stowage, carriage, custody, care and discharge of the goads ..‘::?‘34 sea, provided ﬂ.; n
in this case o Bl of Lading has been or Chad) be isaged amd that the ”ﬁz?..wm,‘ccm..,“,:uu
be embodicd in o reecipt which shuil be a :c:.:r..r_:::z... dovument and shall be marke
nwsﬂ»”.”..«wr%;nn:,ﬁ: 50 n:?.:..a into shall have full fegal effect: .

?c.f.ﬂ”d that s Acticle shail not apply to ordinary commwreial 4:..5?.:7 made ..w ,n,.n
ordinary course of trude, buz only 0 other shipmenty whet¢ the .r...,A.;,E.zQ.o.« JJM:...H;
of the v.qc?..:z to be'carried or the circumstances, terms and Eésm.wcnu.:qrﬁ.; uen e
carriage is 1o be performed are such a reasonably to justity # ,nn:.mm uw?nm?.m_v rinto

Art. 7. Nothing herein contained shall prevent u carrier of v:,umﬁ nnﬂvdar‘swe,q,uw,J“.ﬁ .
any agreemnent, stipulation, condition, reser ‘ation or excmphion as to ine sy :,,;ﬂ._.w:v
and hability of the carrier or the ship for the loss or dampe 1w, or .5 nc.n:r,.:ms. with,
the custody and care and haadhng of goods prior 10 the lembing on, end subsequent (o,
the discharge from the ship on which the goods are carric.l by sci. ! obtiacions’

Art. 8. The provisions of this Coavention shall not alfect the rights and obligations

ble inany event for less or damage
¢ thereof has been knowingy mis-

angerous nature to the shipment whereof
eented with Kaowlzdge of their nature

provided forin this Conventien
o gocds coveied

licable to charter pagties, but i bills
or party they shali comoty with the
1 be hokd fo prevent the insertion.

{*1) Text ol the article 83 insrred by tha prot. d.di 23-2-1963, .
.
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. of the carrier under any statute for the time being in force relating to the limitation of
ihe liability of owners of sea-going vesscls. :
Art. 9.(71) This Convention shall not affect the provisions of any international Con-
vention or national luw governing lability for puclear damage. )
. Art. 10.("1) The provisions of this Conventien shall apply to every bill of lading
B relating to the carriage of goods between ports in two different States if:
a. the bill of luding is bsued in a Contricting State, or
b. the carriuge is from a port in a Contracting State, or
¢. the Contract contained in or evidenced by the bill of lading provides that the rules
of this Convention or legislation of any State giving cffect to them ure 10 govern the
contract, . .
whatever may be the nationality of the ship, the carrier, the shippzr, the consignee,
or any other interested person.
Euch Contracting Stute shallupply the provisions of this Convention to the bills of lading
. menttoned sbove, .

This Article shull not prevent a Contracting State from applying the Rules of this
Convention to bills of lading not included in the preceding paragraphs.

Art. 11 After an interval of not more than two years from the day of which the
Convention is signed, the Belpian Government shall place itself in communication with
the Governments of the High Contracting Parties which have declared themaclves
prepared to rutidy the Convention, with a view to deciding whether it shall be put into

- wforce. The ratifications shall be deposited at Brussels a1 a date to be fized by agreement
among the said Governments, The {int deposit of ratifications shull be recorded in a
procés-verbal signed by the representatives of the Powers which take part therein and
by the Belgizn Minister for Foreign Affairs. :

+ Thesubsequentdeposit of ratifications shall be made by means of a written aotification,
addressec to the Belgian Government and accompanied by the instrument of ratificution.

. A duly certified copy of the procés-verbal relating to the first depusit of ratifications,
. of the notifications referred 1o in the previous puragruph, and abo of the instruments of

ratificution accomp, ing them, shail be immediately sent by the Bolgian Government
through the diplomutic channel to the Powers who huve acceded 10 it. In the cases
contemplated in the preceding paragraph, the said Government shall inform them at the
" same time of the date on which it recaived the notification,
. : Art. 120 Non-signatory States may accede 10 the present Convention whether or not
they huve been represented at the International Conference at Brussels,
\ A State which desites to accede shall notify its intention in writing to the Belpian
Government, forwarding 10 it the document of aceession, which shall be ¢ cposited in the
archives of the suid Government,

. The Belgian Government shall immediately forward to all the States which have signed
) or acceded 1o the Convention a duly certified copy of the notification and of the uct of

accession, mentioning the date on which it received the aotification, :
: Art. 13, The High Contructing Parties may at the tme of signature, ratification or
accession declare that their acceptance of the present Convention does not include any
or all of the sell-governing dominions, of of the colunics, overseas possessions, protecior-
. ates or territories under their sovereigaty or authority, and they may subsequently accede
separately on behalf of any sclf-governing dominions, coiony, overseas possession,
protectorate or tersitory eacluded in their decluration, They may abo denounce the
N Convention separately in accordance with its provisions in respect of any self-governing

dominion, or any colony, overseus possession, protectorate or tegritory under thei
sovereignty or authority.
©Art. 14, The present Convention shall tuhe efiect, in the case of the Stutes which have
taken part in the first deposit of ratification, one year after the date of the protocal
recording such depusit, ) .

As respects the States which ratify subsequently of which aceede, and also in cases in
which the Convention is subsequently put inte effect in accordance with Article 13, irshall
R : take effect six months after the notfications specified in paragrapn 2 of Article 11 and

{*1) Texiof the arzicle ay amended by the prot. .4, 23-2-1968,
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have been received by the Belgian Oo<a.3:,.ozr
H o1 e o e
Art. 18, In the event of one of the contracting States wishing to on.smc:n.. the ?.,f.n.“”
Convention. the denunciation shall be notilfied in writing ‘o wrn O..,.m._mwo.o,.r.:.m__r—_w“
which shall immediately communricare 3 duly certificd copy of ”yn. notificution to 2il the
or § i ing tie he s an which it was received,
other States. informing thiem of the date dn v i vedo
,ﬁ;... denunciation shali only operite in respect of tie Stetew hich :ra.r the 30..;:.;.‘_,ucw.
and on the expiry of one year after the otification has reacted the Belvion Ocm.:.:w:.ﬁr: 3
Art. 16. Any one of the conteacting States shull have the right to call for a [res
itk ic ideri ssibie amendments, .
conference with a view to considering possitiv dments )
A State which would exercise this right should notify its intention to the other mrzmw
gian Government, which weuld make arrangemenis for convening the

paragraph 2 of Article 12

through the Bel
Conference.

Done at Brussels, in a single copy. August 25th, 1924,

4 o . 4 3 NVENTION
PROTOCOLE PORTANT .SQCHEO.».M.“O? DE LA ﬁO,. VENTION
INTERNATIONALE POUR L'UNIFICATION DE ﬁﬂﬂ.ﬂuﬂ./m‘m JWA...:.M mg.
MATIERE DE CONNAISSEMENT, $IGNEE A BRUXELLES LE 25 AOU
[R5 T08 S I

~ ioni ; e vour Sunifie
Wonw&m;? qu'it est souhaitable d'umender la Convention ._.:.S«:E..o:p?._voam. w,w,w
cation de certaines régles en matiére de connaissement, signeea Bruselles _a. 25804611928,

Art. 1. = 1. A larticle 3, paragraphe 4, il y a licu d'ajouter I¢ texte suivant: oy
“Toutefois, la preuve contraire n'est pas admise lorsque le cennaissementa ete transfes

3 un tiers porteur de boane foi.” R
— 2. A l'article 3, paragraphe 6, le quatricme 2
ition suivante: .
. vommd“_wrﬁm des dispositions du paragr: he Gbis, le :uu%mx:wnf e.; _,n. :,,M_..a‘_/mm,m_wn
en tous cax déchargds de toute responsabilitd qu lconque ?C:?ﬂ :r...: .:wy marchand €5
i ‘une acti it intentée dans annce de leur délivrance ou de fa date a
4 moins quiune action ne soit intentée A ir délivrance ou e 1 v ard
Jagueile clics cussent di étre délivedes. ﬂa.c.c. 4 peut toutefois ¢ire E%%.nvr. ﬁ_ug ,1:.: ¢
conclu entre les partics postéricurement 3 _‘ evénement qui a n.EE.FA Fc ,.w mm.: ..m.vr.z.m
- 3. A Particle 3 il y a licu d'wjouter aprés e vuammqavvn 6 un paragraphe (b5, §
nom“m\_wwnuwﬂw.““:w récursaires pourront éire exercées méme w.nqmm" 3?”‘3“?\” du nar_mmwmerhm
au paragraphe précédent, si clles le sunt dans .7.. n&é@ﬁﬁi%ﬁ par la “:_%M.nﬁ. o .m.oh:
saisi de affaire. Toutefols, ce dilai ne pourra &tre u.s_a:m;”« p..mc; mois ...cy..uv.,”;mn “n ue
ol Ia nm?:@:n qui exeree “.nmama: récursoire a réglé la réclamation ou a clle-men IS
sipnificationt de l'assignation. i .
»_VM%W .N_.:m.%.‘r:,n_n .m paragraphe §, sera supprimé ¢t ,.m,anra.m‘vﬁ le ucﬂm.:nww,.w_ﬂﬂ_‘ e
‘. A moins que la nature et la valeur des amanga.c_/? :..:“...2 ...7 r.r,.f..,,,vr.rn?.:.,.,?.
chargeur avant leur cmbarquement ¢t que ceite déclaration ant a.? :E. ?Mmmwz mr; z«..wF.m
sement, le transporteur, comme I¢ navire, ne .f..no:ﬂc: sucun Cw R%w:. 4 ._.ucc .:. .c :
ou dominages des marchandises ou concernant nm;mm.n_ vw..::.wwm.,ﬁ.’ JS..M Mnxﬂ;_ﬂ)an
Péquivalent de 10 (1) franes par colis ou ﬁn:n_o:..ﬁ,.a..wnm ,13 M..v%.wﬂ..:w;m” 4 w“,.w“Zn
des marchandises perducs ou endommagdes, ia limite Ia plus dlevee érant applicudic,

tinéa sera supprimé ct remplacé par

b=

Afo 3 calong i Livos o
b. Lo somme tolale due sera culculde par référence 3 la valeur des Eu,nﬁ::czrw.um
ficu et au jour oU elles sont déchurgées conformément au contrat, Ou du jour ¢t au hiey

: e dic e !
ol elles auraient dd &ure déchargdes. . X -

. La valeur de lu marchandise est déterminde d uv«au._n cours €0 Bourse. 9,,,. .__ a.,._.mcn...
draprés le prix courant sur le marché ou, 3 défaut de 'un et de autre, d'apres {a valeu

usuelle de marchandises de mémes nature et qualité,

rar—————————— . .

{*1) Brussels p. 35,
' , - 705



