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In November 1982 the Law Reform Com mision was asked to report on the

reform of Australian admiralty junsdiction. After the publication of a number of

corsdtative papers the Com mission has now published its proposed draft legislation on

civil admiralty ju±d.iction, together with draft uniform rules. The Com mission proposes

to isue a separate report on Civil Admiralty Juisdictim. This will be completed by

Decemoer 1985, with a view to tabling in Parliament early in 1986. A further short report

will then be issued, in 1986, on the separate and less urgent issues of Admiralty

j.nisdcüon and prize.

The proposed legislation and rules set out in Reseamh Paper 3 are based on a

condderable range of views expressed to the Com mission through public meetings,

w±ten sJbmissions and in otner ways.

A number of the proposals remain controversial, and there have alM) been some

charges compared with the proposals ouüned in Discus-ion Paper 21. This Paper

sum rnaiæs in paint form the key features of the legislation and rules. Further com ments

and 3Jggestions on these are welcome. 
The Com mision's Terms of Reference also reqaire

it to prepare an explanatory memorandum to accompany the proposed legÄa&n, and an

iritiaL &aft of tnis is attached as Appendix l.

Draft Admiralty Act 1985

There $10uld be new Ausüal.ian Federal legislation, defining clearly and

exhalÄveLy the of Admiralty in Australia. Features of the legislation

include the fallowing. Com ment on questions marked with an asteflS< (*) is particularly
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. Definiäon of 'ship'. Defined broadly to include vessels of any k.iru, and hovercraft,

excl-uci.ng seaplanes and inland waterw ays vessels (cl 3(1)).

Definiüon of t maflüme claims'. An exhaustive definition of claims,

extending to the range of defined maritime claims in the legislation of 
comparable

contdes, but excluding any undefüned residual jl..risdicti.on (cl 4). Palticular

questiors for condderation include the fallo wüng•.

— incliÄon of claims for the enforcement of foreign judgm ents (Cl

— inclL.Äon of a broader head of econo mic loss claims (cl 4(3) (da));

— i.rc.lLÄon of claims for unpaid premiums or other similar amounts (cl 4(3)(r));

— ireludon of claims for interest (cl 4(2)(d), 4(3)(t)).

Scope of Act. The Act should apply to claims wherever a±ing, except claims

concen-ing local ships ansirng on inland waters (cl 5(1), (3) and (4)).

Jun.sdiction in persona m : Junsdiction in persona m with respect to proceedings on a

mantime claim or for damage done to a ship is vested in the Federal Court and in

State and Terfltory courts within the limits of their vari nus jurisdictions (cl 10, 41).

. in rem: The Federal Court and State and Territory Supreme Courts to

have j-cisdi.ct.ion in rem concurrently (cl Il). Proclaimed State and Territory courts

may also have rem jurisdiction (cl 12). Junsd.i.ction extends to associated

matters of admiralty and maritime jl-nisdiction (cl 13) and is exclusive (cl 15).

Ri$its to proceed in rem : Rights to proceed in re m are conferred as follows:

— on a lien or other charge against the ship concerned (cl 17); ' ma±me

lien' is defined indicatively but not exhausüvely: cl 17(2));

— on a prop&tary mantime claim against the ship concerned (cl 18); for

defirütion see cl 4(2));
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— on a general m antime claim where the relevant person (defined in cl 3 as the

person liable on the claim) had some nexus with the st-ip concerned (ie as owner,

charterer etc) when the claim arose and was either the owner or the demise

charterer of the ship when the acti.on was com menced (cl 19, 20; for definition

of 'general m antime claim ' see cl 4(3)).

Rights to proceed in rem against surrogate ships: mstead of arresting the ship

concerned on a general mantime claim the plaintiff may arrest any other ship

owned by or de mise chartered to the relevant person (cl 21).

. Limitation of liability: Concurrent jurisdiction is given to the Federal Court

respect of limitation actions (cl 25).

. Transfer and remittal: Extensive powers of Eansfer and remittal (ünclud-i.rng

remittal to lower courts for trial on the merits) and for staying (or dismissing)

proceedings pending arbitration, with ancillary provision for custody of the res,

orders etc (cl 27—30).

Related corporations: In deter miring which ships can be arrested the UCC

provisions definmg 'related corporations' are jocorporated (cl 32).

. Damages for unjustified arrest: Provision is made for a nght to damages for

urüusüfied arrest, wrongful refusal to consent to release, etc, carefully defined

circumstances (cl 35).

PÜrLües: No general statement of admiralty pnofläes, but cl 36 makes it clear

that general ma±me claims enforced by the arrest of a strrogate ship rank

equally wit) claims against that ship as the st-ip concerned.

. Statutory powers of detention: Statutory powers of detention of st-ips in respect of

rna±me claims do not preclude arrest; when a st-ip is arrested such statutory

powers are displaced and the uncmying claim converted into a p&rity claim in

the proceeding (cl 37).

. Limitation periods: The doctrine of laches is aboJ.iMed and limitation penods

otherwise applicaäl.e to the claim are applied to admiralty proceedings, with a

residual limitation penod of 3 years (if no other period applies) (cl 38).
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. Mode of Admiralty proceedings in rem, limitation proceedings and associated

proceedings to be tied by judge alone, without a jury or assessors (cl 39).

Appeals: All admiralty appea.ls to the FIN Federal Court (cl 40).

Draft Ad miralty (Miscellaneous Provisions) Act 1985

This Act would repeal the Colonial Courts of Admiralty Act 1890 (with

prospective effect only) as well as vaüus 1m penal Acts still in force in Ausfra.lia or parts

of Australia and affecting admiralty jurisdiction. In addition, miscellaneous amendments

wodd be made to the Navigation Act 1912 (s 59A, 91, 252, 262, 318—20, 322, 326, Part

VII Division 5, ss 383, 385, 396, 405A) and the Shipping Registration Act 1981 (s 94A).

Draft Admiralty RI Iles

The Draft Admiralty Rules deal only with distinctive matters of procedure

relati.rng to admiralty jurisdiction. To the extent that the Rules make no provision, the

ordinary Rules of the Court in question apply.

M atters on which co m m ents etc are especially sought include the followüng:

. Com mencem ent of proceedings: By statement of claim rather than by writ (r 15).

. Caveats: Providon is made for both caveats against arrest and caveats against

release. Caveats against arrest now have a considerably increased effect:

— they can only be filed in the Federal Court and apply Al.-sfralia-wide (r 6,7);

— they prevent (rather than simply penalizing in costs) the issue of an arrest

warrant where the amount claimed does not exceed the amount specified in the
caveat (r 34(2)(a).

Notification of consd: There is no longer any reql.i.rement that the consul of the

flag state be notified of actions in rem for wages agairst foreign ships before a

warrant can be issued.
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. Issue of warrant: Without leave of the court, the issue of a warrant is prohibited

where a relevant caveat is in force, the proceeding has been stayed after a

pay ment into court, or a bail bond for not less than the amount claimed has been

filed (r 34(2)). Arrest unreasonaaly and without good couEe now incus liability for

da m ages rather than arrest in bad faith or grossly negligent arrest (cl 35).

. Avoiding arrest: It is an offence an addition to any penalty for contempt of court)

for a master to move a st-dp that is within the juisdiction of a Col.-ct so as to

prevent arrest after receivfrng notice of the issue of an arrest warrant (r 37).

Custody of the res: The powers of the Marshal and of the court relation to the

custody of an arrested ship or other property are specified r 42, 43 and 45.

Discharge of cargo: Persons can apply to the Marshal-I without interverüng in the

action to discharge cargo that is not under a-trest from an arrested ship or to

discharge arrested cargo from a ship that is not under arrest (r 44).

. Limitation of Liability: Rules for the conduct of limitation suits have been

specifically included (r 17, 58—61). The procedure consists of:

an application to limit, served on at least one na m ed respondent;

— a determünat.ion by the court of the nght to limit and the extent of that light;

where not all respondents were served, or a class of persons was named as

respondents in the application to limit, the advertisement of the determination

accordance with a court order, fixüng a time for claims to be entered agairst

the limited am ount;

— providon for applications to set aside the determination wit-in the pe&d

*ecified in the advertse m ent.

Preliminary Acts: Providon is made for preliminary acts to be filed in colli<on

cases (r 19—23).

. References to Regisüar: Provi.sion is made for referral of the assessment of

damages or tak.mg of accounts to the Re$süar (Rules, Part IX).
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. Solicitor's liability to com mittaL: Solicitors remain liable to com mittal for breach

of an undertaking to the court to appear, give bail etc (r 72).

. Admiralty short causes: Provision for speedy heaülgs is left to the general rules of

court (but power to order t.ia.l without pleadings is specifically included (r 24)).

1. The fallowing Papers are available or proposed:

Researh Papers

RP l: An Ausfralian Admiralty Act: The A mbit of Admiralty Jurisdiction (available)

RP 2: Admiralty Jurisdiction in Australia: The Coults Exervising Oligirnal and

Appellate Junsdiction (available)

RP 3: Draft Legislation; Admiralty Procedure and Rules (availade)

RP 4: Admiralty CÄminal Jurisdiction

RP 5: Law, Ju±diction, and Procedure (available)

Discuså.on Paper

AL RC DP 21 Admiralty Junsd.iction (November 1984)

The papers are available to persons and interested in com menti.ng on the m
or con&i.buüg to the Com mission's consideration of the isues. Copies of Discussion

Paper 21, and the case of persons or organizations wishü-„g to make more detailed

submissions) the relevant Researh Paper(s), may be obtained on application to The
Secretary, ALRC, 99 Elizabeth Street, Sydney NSW 2000. AL com ments should be

received by 14 November 1985.
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DIX 1

Annotations to Draft Admiralty BILL

Tao-le of Abbreviations

used in the Annotations

Intemational Convention relating to the arrest of Sea-Going St-ips,

Brussals, 1952

Federal Court Act 1970 (Can)

Colonial Courts of Admiralty Act 1894 amp)

AL RC Discussion Paper 21, Admiralty Juflsdiction (1984)

Merchant Shippirng Act 1894 (U K)

Navigation Act 1912 (Cth)

Admiralty Act 1973 (NZ)

ALRC Admiralty Research Papers (see list above)

Admiralty Juflsdiction Regaation Act 1983 (S Africa)

Admiristrati.on of Justice Act-1956 (U K), Partl

Supreme Court Act 1981 (UK)
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Clause 3: mterpretation

1. Clause 3(1):

'foreign ship': Foreign ships (defined as ships which cannot be registered under the

Shippirng Regisfration Act 1981 (Cth)) are subject to admiralty juisdi.ction even

where the m aritime claim concerned aises in respect of the use or frtended use of

the ship on inland w aters (cl 7(3)(b), (4)).

'inland waterways vessel': A ship used or intended to be used excludvely on
Ausba.lian inland waters is not suoject to Admiralty judsdiction under the Act

(cl 5(3)(a)). This is so partly because of likely in the scope of

Constitution s 76G-i), out also because there is no clear case for extencfing

Admiralty jurisdiction to such ships. See RP l, 116; and cf NZ s 2.

'relevant person': This means a person (not necessarily the only person) who would

be liable on a claim (ie who would be liable if the plaintiff's case was

m ade out). For certain purposes tnere must be specified Mnks between the relevant

person and the ship question at particular tim es. See cl 19—21.

. 'sea': cf NA s 6.

'Ship' is broadly defined (followüng the definition in NA s 6; cf MSA s 742),

and specifically includes a hovercraft, but specifically excludes seaplanes, inland

waterw ays vessels (see above) and vessels under constuction but not yet launched.

See RP 1, 108—119; DP 21, para 13.

2. Clause 3(2): This sub-clause confirms the com mon law rule that the nexus between
the snip in question and the relevant person has to e)dst at the time the action is

com menced, not at any later time of arrest. See The Monica S [1968] P 741 (Brandon

J).

4. Clause 3(4): T t-üs defines a 'surrogate st-lip' for the of the Bill (termed a

'sister-ship' under UK 1956 and UK 1981, but it may never have been in the same
ownership: 'surrogate ship' is accordingly the more accurate term). For rights to

arrest surrogate ships see cl 21.

Clause 4: M antime claims

Clause 4(2): 'M antime claim' is the key defining term by which Admiralty

is conferred. M a±ime claims are either 'prop±tary' or 'general': see cl 4(2) & 3.
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Clause 2. 4(2): 'Proprietary ma±ime cliamst are claims involving d.i.*utes Over title of

or possession of a ship, mortgage claims, cc—ownership disputes, claims to enfome

statutory liens (ie the right against a vessel resulting from a judgment in rem) and

asociated claims to interest. Sünce the ight of action in such cases itself defines the

st-dp concerned, no nexus with a specified 'relevant person' is required for an action

rem. Propietary maritime claims usually ünvolve deter miring or enforcing claims to

title or possession of the ship question and surrogate ship arrest is accordingly

excluded. See cl 18, 21. cf UK 1981 s 20(2)(aHc). See further RP l, 174--177,

212—14.

3. Clause 4(3): 'General maritime claims' represent the bulk of ma±me claims wiü-fri

Admiralty jurisdiction. The sub-clause involves a substantial extension of e>d..süg

juisdi.ction under CC A, and would bring Austali.a fully into Ime witl comparable

overseas jurisdictions. See RP l, ch 8; DP 21 para 20.

Particular features of cl 4(3) ünclude the following:

. incaudon of pollution da m age claims (cl 4(3)(h))

inclusion of a general economic loss head (cl 4(3)(da))

. includon of claims for unpaid insurance pre mi.ums (cl 4(3)(r))

. absence of any residual clause.

Clause 5: Applications

L Clause 5(1): Generally the Act extends to al-I st-ips and dl claims wherever

see RP 1, 104—107. cf UK 1981 s 20(7).

2. Clatse 5(2): The Bill woo-d be prospective only. Acti.ons already com menced under
CC A will proceed as if the Admiralty Act had not been enacted. See also Admiralty

(Miscellaneous Provisions) Act 1985 cl 3, 6.

3. Clause 5(3)&(4): The Bü,l does not apply to causes of action aflsing on irüand waters

involving Austal.ian ships, or with respect to i.rdand waterways vessels as defined

(cl 3(1)). See RP 1, 121.

Clat.se 6: Certain not created or affected

1. The Bill would not create new mantime liens or create new causes of action, as
dsünct from creating new procedures by which ex.isüng cat-ses of action may be

enforced.
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Clause 7: mnocent pasage

l. This gives effect to the limitation 
upon grounds for arresting 

a ship engaged in

innocent passage within the meaning of the 
1958 Sea Convention (to which

is a party). This limitation is 
required by Art 

of the Convention.

See RP 1, 120—1.

Clause 9: Act to bfrld Crown

l. The Act binds the Crown in all its capacities.

2. No right of action rem is created in respect of ships or 
property belonging to the

Com monwealth or an Australian State or Territory: cl 9(2), (4). But where

proceedings are com menced 'innocently' against such st-ips or property, cl 9(3)

converts them jnto actions in persona m against the relevant person. The

Miscellaneous Provisions Bill cl 13 will repeal NA s 405A(2), which cl 9(3) will

replace. See RP l, 167—8.

Clause 10: Ad miralty jurisdiction in persona m

1. Admiralty ju±dicti.on in personam with respect to mantime claims is conferred on

the Federal Court and on State and Territory courts within the Limits of their

respective jurisdictions: cl 10(a), 41. See RP 2, 40—-63; DP 21, para 24.

2. In addtion, these courts have junsdicti.on with respect to claims 'for da m age done to

a st-i.p' (cl 10(b)), an established head of ad miralty juflsdi.ction with respect to wriich

an action in rem is not approp±te. See RP l, 123, 163—5, 170, 204—5; cf UK 1981

s 21(4).

Clause Il: Ju±diction of superior courts in actions in re m

1. Tne Federal Court and State and Terntory Supreme Col-rts have conct..crent origünal

jurisdicüon with respect to all proceedings which may be com menced as actions in

rem under the Act: see cl 17—21. See further RP 2, 46—56; DP 21 para 25,
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Clause 12: Jurisdiction of other cot-rts in respect of actions in re m

1.
No infeür or intermediate couts are specifically in rem But in

particular cases where this is dedraole (eg thougn geograpnical remoteness or other

local circumstances) particular courts may be proclaimed as courts having in rem

jnisdicti.on under the Bill: cl 12(1). Cf RP 2, 63—69; DP 21 para 26 (where a

different proposal w as m ade).

Clause 13: Juflsdiction in associated m attas

1. It is not clear whether s 39, Judiciary Act 1903 (Cth) confers federal Admiralty and

m antime judsdicti.on on State and Terntory cot-Cts, and it has no application to the

Federal Court in any event. Clause 13 confers 'associated' jurisdiction over

Admiralty and maritime matters in all cot-Cts having juisdiction under the Bill (the

term 'associated' from, and has the same effect as, Federal Court of

Act 1976 (Cth) s 32). This wiL complete as far as possible the scope of

federal ad miraLty ju±diction and avoid cases of divided or partial federal jurisdiction.

Clause 14: Effect of vesting of juisdi.ction

1. the event that any matter mentioned in cl 10 falls outside the scope of federal

juflsdiction under s 76(iå.) or (ii), that jurisdiction is not conferred, and proolems of

severance or invalidity are avoided.

Clause 15: Juflsåction excludve

1. To the extent that it confers jl-msd.icüon, the Bill 'covers me field' of the admiralty

and junsdiction of State and Ter±ory courts, to the exclusion of other

laws, thus avai.di.rng any Lorenzo v Carey ((1921) 29 CLR 243) argum ent about

concurrent State ju±dictions.

Clause 16: Admiralty actions in rem to be com menced under the Act

1. The BILL will provide exclusively for rem actions in Admiralty and maritrne

jurisdicäon in Australia.
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Clause 17: Rights to proceed in rem on 
rnaüirne liens &c

l. Clause 17(1): This confers juisd.icti.on to proceed in rem on a ma±ime lien or other

charge against the ship or property subject to the lien 
or charge. See RP l, 95--100;

172—3; DP 21, para 19. Cf UK 1981 s 21(3).

2. Clause 17(2): The term 'maüime lien or other charge' is not defined 
exhaustively,

being left to the general law. But an indicative list (based on 
NZ s 2) is provided,

stating the most im portant liens these days. Cf cl 6.

Clause 18: Right to proceed in rem on propnetary maritime claims

As explained (see Notes to CL 4(2)) proprietary maritime claims involve claims,

especially to title, possession etc, concerning the ship itself. They include the

traditional admiralty actions of possession and restraint. The cause of action 
itself

defines the nexus with the ship (cf UK 1981 s 21(2)) and it is sufficient therefore

simply to confer a nght to proceed in rem with respect to such claims. For the same

reason surrogate ship arrest does not apply to these claims. See further RP I,

174—177.

Clause 19: Right to proceed in rem on owner's Liabiliåes

With respect to general 
claims (see Notes to cl 41(3)) the fixst case where

arrest is proper (under Australian 
law at present the only case: The Lastigoni (1974)

131 CLR 1) is where, at the time the action 
was com menced (as to which see Notes

to cl 3(2)), the owner was a relevant person. But modem Admiralty jl.±dicti.on is not

drnply a device for enforcüng 
liabilities of persons who happen to own ships: the

owner must also have had a nexus 
with the Slip or property (as owner, charterer, or

person in possessi.on or conuol). To similar effect see UK 1981 s 21(4). See futher

RP 1, 127—35; DP 21 para 15.

Clause 20: Right to proceed 
rem as demise charterer's liabiliä.es

l. addiüon, most overseas Acts allow arrest in respect of demise charterers'

liabilities at the relevant time 
(the requirements parallel those in cl 19 for owner's

liabiliÄes). See RP 1, 135—7.
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In DP 21 para 15—17, RP l, 135—40, it was tentatively proposed that this 
providon2.

apply not orüy to de mise charterers but to any of charterer (or person 
otherwise

lawfully possession or control). A similar proposal was defeated at the Lisbon 
C MI

conference in May 1985: to maintain uriformity the present proposal is confined 
to

internationally acceptable limit of de mise charterer's Liabiliä.es.

Clause 21: Right to proceed in rem against st.-crogate Sip

Clause 21 proposes to introduce, for the first äme in Australia, the intemationally

a-I-known and well-accepted remedy of 'sister-ship' arrest respect of general

ma±me claims. See Brussels Conv Art 3(1); and cf DP 21; para 17; RP l, 140—154.

2. I-j<e NZ s 5(2)(b)Gi) the present proposal allows arrest of surrogate ships respect of

the Jiaüties of a de mise charterer of that ship. For terminalogical issues see Notes

to cl 3(2), 4(3).

Clause 22: Service on and arrest of only one ship

L Clause 22(1): This provision prevents service within Australia of more than one ship

re*ect of a particular claim. Cf UK s 21(8). Service on ship A (without arrest) does

not prevent subsequent arrest of ship A (or of a surrogate ship under cl 21). But it

does establi.#l the ju±dict.ion of the court of service.

2• Clause 22(2): Similarly cl 22(2) and (3) restate the general admiralty rule preventing

mulåple arrest. Clause 22(2) does not prevent rearrest of a particular Slip in the

limited circumstances where tm.s is proper.

Clause 22(3): This allows arrest of a st-ip subject to a subdsting 
lien or

charge even though some other ship has previously been arrested on the maritime
claim concerned. (Of course, if the ma±me claim is satisfied by the first arrest the
lien or charge is extinguiSned). See RP l, para 145—6.
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Clat.se 23: Service and execuä.on out of j-.iisä.ction

L Clauæ 23(1): Tt•d.s service out of the j.±dcä.on on a ship or property (and,

by virtue of cl 23(3), excludes the Service and Execuäon of Process Act 1901, s 3

(defi.rüü'i of 's..itt) of wt-üch may, by inadvertence, apply in such cases). The

of admiralty cot-Cts, to the extent that this is atüacted oy service on the

is to NA s 380(1) wt•üch is preserved) stdct.ly ternto±l. See RP 2,

2. Clat-æ 23(2): Similarly cl 23 (2) preserves the basic admiralty roe that a st-ip is or-Ly

liaole to arrest wittin the j..±d.cäon, includirng ships lyüng offshoæ, by virtue of N A,

3. Clause 23(3): These providons apply notwithstanding the Service and Execution of

Process Act 1901 (Cth). Plaintiffs seeking to serve or arrest ships in another

Al.-sualian State or Terntory have the option of com m encing proceeüngs the

relevant Suprem e Court or in the Austalia—wide juflsd.iction of the Federal Court.

Clause 24: Proceeds

L The Bill (following in tris respect UK 1981 s 21(2), (3), (6) rather than SAf s 3(5)) does

rtot define the 'stip or property' wnich may be the subject of an action in rem.

Com ments are particularly sought as to the desirability of such a definiä.on. However

the existing admiralty practice whereby the proceeds of sale of a ship or property

may themselves be the subject of an action in rem is restated in cl 24. See RP l,

159—163 (where a different view was taken).

Claim 25: Limitation of liaoility under LianiJity Conventions

L Clause 25(1A3): These sub-clauses confer concurrent junsdiction on the Federal
Court in respect of limitation actions under the vadous Conventions (for definition
see cl 3(1)); ttEY also make necessary ancillary provisions. At present only State and

Ter±ory Supreme Courts have such juisd.cä.on. See RP l, 218--19.

2. Clause 25(4): Questions of limitation of liabi.lity often arise in proceedings

com menced in rem or in personam on a mantime claim. This clause confers
over limitation defences on any court with judsdiction under the Bill.
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Clause 26: Proceedin s under Civil Liabilit Convention

Art IX (1) and (3) of the Civil Liability Convention (see definition in cl 3(1)) restäcts

certain proceedings for pollution da m age under the Convention to courts of counties

having specified Jinks to the claim. Clause 26 implements tl-üs as part of

A usualian la w.

Clause 27: Transfer

1. This allnws ready tansfer of cases between courts havüng jurisdiction under the Bill.

See also cl 30 (custody of res etc).

Clause 28: Remittal

l. Clause 28(1)(2) & (5). Although lower courts will not (apart from cl 12, to the extent

that it is used) have in rem jurisdiction under tne Bill, it may well be appropriate for

the ments of a maritime claim to be determined by a lower court, where that court

w 01.11d have jurisdiction over an equivalent in personam claim .

Clause 28(1) allnws re mittaljn such cases: cl 28(2) allnws the remittä.ng court to give

approp±te directions, and the lower court also to give directions as to subsequent

proceedings. In cases where a matter is re mitted the re mitting court retai.rns custody

over and power to deal with the res (unless it orders to the contary) under cl 30.

2. Clause 28(3) & (4): Any judgment of the court of remittal is enforceable by the

ori#'la.l court against the res and in other ways, subject to any appeal and consequent

stay of execution.

Clause 29: Security in relation to stayed or dismissed procee&lgs

allnws a court to retain sect-city of (and, under cl 29(5), subsequently to enforce

any order, judgment or award against) the res cases where proceedings are pending

in another col.-rt or where an ar&ation is pending in Australia or elsewhere.

Alternaüvely the court may stay or dismiss proceedings on condüon that alternaüve

secuflty is provided (cl 29(3)). See RP l, 207—12.



(DR AFT 8126a)C N - 16 - 13/9/85

Clause 30: Power to deal with ship or property

Clause 30(1): Where a case js bansferred or remitted under cl 27 or 28, the

court retaüns custody of the res and may deal with it as if the case had not been

re mitted or transferred.

Clause 30(2): Alternatively that court may, at the time of transfer of remittal or at

some later time, by order bansfer custody of the res to the other court.

Clause 31: Effect of judg m ent

Tt-ü.s states, for greater certainty and clanty, the effect on a defendant of appearing

personally in a proceeding co m menced in rem. In accordance with The Dictator [1892]

P 304, a relevant person who appears is liable personally to the full amount of the

claim. However a person who is not a relevant person but who appears to defend the
res is not personally liable (save as to costs): in such cases the judgment is

enforceable by sale of the res itself. This probaaly represents the ad miralty rule but

in any event is the desirable rule to adopt.

Clause 32: R elated corporations

In determirüng the ownersnip of a snip for the purposes of cl 19, 20, 21 it may be

necessary to 'pierce the corporate veil' to prevent the evasion of admiralty

j.msdiction though elaborate corporate sb•uctures, one-ship companies etc. Clase

32(2) and (3) incorporate the 'corporate veil' provisions of the Uniform Companies

Code (see eg Companies Act 1981 (ACT) s 7) to achieve this result. See further

DP 21, para 18; RP 1, 154—8.

Clause 33: PO w ers of Federal Cot-ct in relation to register

Power to rectify the register under the Shipping Act 1981 (Cth) is vested

by that Act only in State and Territory Supreme Courts. This clause confers

concuænt power on the Federal Court in a proceeding on a propnetary maritime

claim (where rectification may well be the, or an, approp&te order).
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Clause 34: Co-ownership disputes

This gives the Court appropriate powers to settle accounts and to sell the st-ip

co-owneNÄ.ip &sputes. Cf UK 1981, s 20(4).

Clause 35: Da mages for unjustified arrest etc

1, Clause 35(1): This creates a more extensive liability for damages for unjustified

arrest of, or unjustified refusal to release, a ship or other property under the Bill. See

SAF s 5(4) (the only overseas equivalent).

2. Clause These sub-clauses confer jurisdiction with respect to proceeügs

for damages under cl 35(1): where a ship or property has been arrested, the court of

arrest has jurisdiction; jn all other cases, the Federal Court and the varinus Supreme

Cot-Cts have concurrent junsdiction.

Clause 36: Prionties

The Bill does not attempt to span out, even jn indicative form, the ad miralty order of

p&liåes. However it is provided that general mantime claims the subject of

proceedings against a ship rank as they would if all the claims were claims agairst

that ship as the ship concerned. A claimant on a general maritime claim is

accordingly not postponed in pnonty to anotner such claimant merely because the

claim is brought under cl 21 agairst a surrogate ship. This clarifies the legal posiäon,

which has not been settled in other jl-lisdictions where ±ster-smp or associated ship

arrest e>dsts. See RP 1, 257—270 (the proposals made there differ one important

I—ect from that in cl 36).

Clause 37: Statutory powers of detention

This c.laflfies and the situat.ion where there are compeäng rights to arrest

and to detain a ship in respect of a maritime claim under the BLI and under another

law• The court's power of arrest prevai.ls, but the claim which is the subject of the

statutory power of detentionis converted into a claim against the snip having, under

cl 36(5), an approp±tely righ p±rity. See RP l, 270—272.



Clause The present situation with limitation penods (ie time limits for

sing) in admiralty is obscure and confused. This clause applies to an ad miralty

proceeding under the Bi.ll the most appropnate time limit applicable. If no time Limit

applies by force of another Act (see NA s 398 for an example of such a time limit)

cl 38(1) applies the relevant in personam time limits, or (if none exists) a residual

limit of 3 years.

2. Clause 38(3)--(4). Otherwise exisäng powers to extend time limits are extended to

Ome limits wt-üch cl 38(1) applies to admiralty proceedings. But the presence or

absence of the res is not to be taken into account exercising the discretion to

extend üme limits. This has the effect of assimilating admiralty and non-admiralty

cases, from the pa-i.rnt of view of Limitation periods.

3. Clause 38(5): Consequently, the special ad miraLty doctffne of laches is abolished. It is

obscure and uncertain in effect, and rarely relied on in practice. The relative

certainty of the fixed time limits applied under cl 38(1) and (2), combined with limits

in the rules on issue and renewal of wnts and warrants, are sufficient to deal with

problems of delay. See RP l, 235—257.

Clause 39: Mode of tnal

mal of admiralty actions in rern, limitation proceedings and associated proceedirtgs

is to be by judge alone, without jury or 
assessors. Truis is approp±te, and reflects the

present de facto sib-lation. Though assessors are presently available theory they are

rarely used.

Clause 40: Appeals

Admiralty appeals are to be made 
to the Federal Court; thence, in the usual way, to

me High Court. See RP 2, 70—74; DP 21, para 27.
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Clause 41: Jurisdictional Limits

This clause applies the usual rest±tion on conferral of federal jl-±ii.ctim on State

or Teritory courts to all conferrals of junisdiction under the BilL

Clause 42: Fees

It is not proposed to regulate fees in respect of proceedings under the Bill Equivalent

powers to prescribe fees in relation to courts are applied by cl 42 to such proceedings.

Clause 43: Rules

An extensive rule—making power is conferred on the Govemor—Genera1, and ancillary

providon for the exercise of jurisdiction under the rules is made.

Clause 44: Regulations

In addition the Governor—General may make necessary regulations in relation to the


