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AMERICA'S CUP
Assignment and Acceptance

72.
This Assignment and Acceptance is made as of tne':i. day of
February, 1987. DY and between the ROYAL PERTH YACHT CLUB OF

WESTERN AUSTRALIA (INC.) (gpe »mpyc®) and the SAN DIEGO
YACHT CLUB (the”SDYC").

The yacht STARS AND STRIPES, a3 representative of the SDYC,
having won the America's Cup (the "Cup”) in accordance with
the terms and conditions of a deed of gift dated October 24,
1887, between George L. Schuyler and the New York Yacnt Club
(the “NYYC"), as amended by orders of the Supreme Court of
the State of New York dated December 17, 1956, September 20,
1984 and April 5, 1985, and as interpreted by resolutionms

adopted by the respective holders of the Cup on March 27,

1958 (the "1958 Resolutien®), July 15, 1980 (the "1980
Resolutions®), March 9, 1982 (the *1982 Amendments”), May
15, 1984 (the "First 1984 Resolutions” and the "Second 1984
Resolutions") and May 22, 1984 (the "Third 1984
Resolutions”), and the Ffootnotes in Amplification, as

amended, of the 1980 Resolutions and the 1982 Amendments,
such deed of gift as so amended and interpreted being herein
referred to as the "Deed of Gift®, the parties hereto agree
thate:

1. Assignment. The RPYC hereby assigns and transfers
the Cup to the SDIC on the condition that the SDYC
shall hold the Cup, 1im trust, in accordance with
the terms and conditions of the Deed of Gift.

2. Acceptance. The SDYC hereby accepts the Cup
subject to the said trust and to the terms and
conditions of the Deed of Gift and covenants that:
(a) it will faithfully and fully see that the
conditions of the Deed of Gift are fully observed
and complied with 9Y any contestant for the Cup
during the holding thereof by it; and




SAN DIEGO YACHT CLUB

By:

(b) it will assign, rransfer and deliver the Cup
to the foreign yacht club whose representative
vacht shall have won the same in accordance with
the terms and conditions of the Deed of Gifc,
orovided that saiq foreign yacht club shall, by
instrument in wriging lawfully executed, enter
with the SDYC into the like covenants as are
herein entered intoc by it, such instrument to
contain & like provision for the successive
assignees =0 enter into the same covenants with
their respective assignors, and such instrument to
pe executed in duplicate, with one counterpart to
ne retained by each club and a coOPY thereof to Gte
forwarded to the NYYC.

Aop;icable Law. The parties hereto further agree
that, the trust under which the Cup is held having
peen created under the laws of the State of New
York, and having been amended as aforesaid Doy

order of the Supreme Court of the State- of New
York, the terms and conditions of the Deed of Gifct
shall be governed by, and construed in accordance
with, such laws, and any proceeding for the
amendment or interpretation of such terms and
conditions shall be brought before the courts of

the State of New York.

IN WITNESS WHEREOF, the parties have caused this

instrument to be

executed by their duly authorized

officers as of the date first above written.

ROYAL PERTH YACHT CLUB OF
WESTERN AUSTRALIA (INC.)

BY‘ AP ©

Commodore Commodore
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EN

This agreement is entered into by and between Sall Anerica
Foundation for International Understanding, a Nevada non-profit
corporation ("Sail America®), and San Diego Yacht Club, a
california mutual benefit corporation ("sSDYC"), effective
September 1, 1985, with respect to the following facts and
circumstances.

A. Dursuant to the terms of the Deed of Gift for The
America's Cup filed with the New York Yacht Club, 8DYC has
submitted a challenge for the America‘'s Cup to Royal Perth Yacht
Club in 1987 (the 71987 Challenge®) and has pald the challenge
fee of $11,48S.

B. Sail America has undertaken to ralse funds eand entered
into agreements for purposes of carrying on the 1987 Challenge.

¢. 8DYC and Sail America desire to memorialize their
agreement with respect to the obligations of each party and the
righte of each party arising from, or related to, the 15987
Challenge, and to subsequent activitiee related to the America's
cup.

Therefore, the parties agree as follous:
1. AGEM 7 LENGE .

1.1. Designation of Sail Americs as SDYC

sentativg. Subject to the terms and conditions of the
America's Cup Deed of Gift and of this agreement, and to the
extent consistent with its corporate purpoées and powers, SDYC
designates Sail America as BDYC's representative for the purpose
of carrying out the SDYC challenge of the America's cup in 1987,
including the representation of SDYC in all meetings, votes,
decisions, proceedings and competition preceding and related to
the 1987 America's Cup Match.

1.2. Duties of Sail America. To the extent of itse
financial rescurzces and in compliance with its stated purposes
as a tax-exempt, nonprofit corporation, saill America shall cause
the design, construction and preparation for the 1987 Challenge
of one or more 12 meter yachts; arrange for all required
facilities in Australia and training facilities elsevhere:;
select, supervise training, and manage a crev and all related
personnel, and carry out and coordinate & racing campaign for
the 1987 Challenge, all at the sole and exclusive expensa of
8ail America.



1.2.1. Performance. Timing for conduct of the
campaign shall be exclusively determined by sail America, and
sail America shall use {ts reasonable best efforts to carry out
its duties hereunder: provided that if Sail America doces not
have at least one nevly designed and constructed 12 meter yacht
conforming to the required peasurement rules not later than July
1, 1986, then SDYC may, at its option, terminate sail America as
its representative and designate such other representative as it
deens appropriate, or wvithdrav from the challenge.

1.2.2. Expenses and Costs. All costs of the 1987
Challenge other than the challenge fee previously paid by SDYC
shall be paid by Sail Amaerica. Such costs shall include
reimbursement of any administrative or legal expenses incurred
by sDYC related to administration of the 1987 Challenge,
specifically including preparation of this agreement, ard any
other expenses required by the then existing Deed of Gift as
amended from time to tize.

1.2.3. JIpsurance. sail America shall at all times
maintain wvorker's compensation insurance igsued in the state of
california and protection and indemnity insurance on sach and
every yacht owned and/or controlled by sail America. This
coverage shall at no time exclude either the skippers or any
of the crews of the 12 meters. gail America will also carry a
comprehensive general 1iability policy covering, but not limited
to, owned and non-owned vehicles, and the above policy shall
name San Diego Yacht Club as an additional insured in amounts ot
not less than $5,000,000, and as additional insured on any
other insurance (other than key man insurance) maintained by
Sail America. The amounts of coverage and the types of
insurance shall be subject to revision annually at the request
of SDYC if the revision is recommended by an independent
insurance broker vho has no {nterest in any existing or future
{nsurance for either SDYC or Sail America and who is a member or
officer of neither corporation. ‘

1.2.4. ggngiggsngx_znng. No later than 90 days prior
to the 1987 Challenge Elimination Series, Sail Amaerica shall set
aside, in trust, & contingency fund in the amount of §75,000.
The fund shall be held as a bond, letter of credit, deposit or
other security, the form, substance and issuer of vhich shall be
subject to the approval of SDYCi such approval shall not be
unreasonably withheld. The trust principal shall be expended by
Sail America only to reimburse SDYC for costs related to the
1987 Challenge which SDYC is required to pay after the 1987
Challenge and notice of which is given by SDYC to Sail America
vithin 1 year of the date the sail America yacht last cospetes
in the 1587 America's Cup competition. To the extent not
required for such expenditures the unexpended trust principal
pay be withdrawn from trust by Sail America 13 sonths after the
date of the last competition. '




1.3. DUTIES OF sDYC.

1.3.1. oObligation of Challenger. 6DYC has
submitted the challenge fee and designated Sail America as itg
representative. B8DYC shall take posgeszion of the America's Cup
in the avent of successful challenge, as provided under the Deed
of Gift. All expenses of performance of the obligations of
SDYC, other than the payment of the initial challenge fee, shall
be paid directly by Sail America, or reimbursed to SDYC, by Sail
America promptly upon demand from SDYC. To the extent required
by the America's Cup Deed of Gift and related rules, and to the
extent personnel of Sail America who are members of SDYC cannot
legally carry out such duties, SDYC shall provide any required
official representatives in Australia. SDYC shall ethervise
comply with the obligations of a challenging club under the Deed
of Gift and related rules.

1.3.2. Use of SDYC Pacilities. For purposes of
facilitating the 1987 Challenge SDYC shall make avajilable its
facilities, at the expense of Sall America, on & reasonable
basis not inconsistent with other operations of SDYC as
determined by SDYEC.

2. o) A ! NSES.
2.1. 8g&n Diego America's Cup Committee. If the

America‘’s Cup is won in 1987 by SDYC and Sail America, a
committee shall be formed to oversee and review the future
defenses of the America's Cup while SDYC possesses the Cup and
Sall America is manager as described below. The coamittee ghall
be called the "San Diego America's Cup Committee® (the
"Committee®).

4.1.1. HMepbership. Unless othervise agreed by
the parties, the committee shall be composed of seven to eleven
(7 to 11) members, with a majority of the membership being
members of $SDYC. empl 1
America shall be able to serve as a member of the Committee.

e first nominations of committee members shall be made by
sail America within 60 days of the vinning of the Cup; in the
absence of such noainations by 8ail America, SDYC may desig-
nate the initial membership of the committee. Thereafter,
Sall America shall nominate the members of the Committee on or
before the expiration of 8 regular term or within ninety (90)
days of a vacancy vhich is required to be £illed. The members
nominated shall be subject te the approval of SDYC's Board of
Directors. If & nominee is not approved, Sail America shall
nominate another until all open committee positions have been
filled with approved persons. Any member may be removed from
Bembership without cause upon the concurrence of Sail America
and SDYC. Either Salil America or SDYC may unilaterally remove
any member for cause, which cause shall be defined ag agross



misconduct, expulsion from menbership in SDYC, & criminal
conviction or bankruptcy- Members shall serve 2-ysar terms,
with one-half of the members being appointed on altarnate years;
provided the initial appointunents shall include l-year terms for

.

a majority of the penbers. All terms shall be renevable.
2.1.2.. Dutieg. The Committee shall:

2.1.2.1. Adopt standards for the selec-
tion of the yachts which will defend the America's Cup from
among the organizations which wish to furnish yachts to
represent SDYC, which organizations may include Sail America;

2.1.2.2. Select the defending yacht
pursuant to the Aperica's Cup Deed of Gift and the standards
adopted under 2.1.2.1.%

2.1.2.3. Recoamend to sail America
standards for allocating funds to potential defender syndicates
Oth.i than any proposed to be sponsored specifically by sail
Anerica;

2.1.2.4. Establish gtandards of taste and
aesthetics for any possible involvenment of SDYC in marketing
activities in support of America's Cup activities, subject to
SDYC's election not to participate in all or any such marketing
activities;

.~ 2.1.2.5. Review and monitor the management
and conduct of the defense of the America's Cup on behalf of

SDYC;

2.1.2.6. Determine the timing and site of
America‘'s Cup defenses;

2.1.2.7. Upon the requast of SDYC made
within sixty (60) days of & successful defense, deternine within
ninety (90) days of such defense vwhether Sail America shall be
terminated or continued as Manager of the America's Cup
defenses; provided that such a decision shall be based solely on
gail America's compliance wvith the spirit and letter of this
agreeaent.

2.2. mmwﬂw on the
condition that SDYC and sail America win the America's Cup in
1987, Sail America is hereby designated as the Manager of the
defense of the America's Cup. As Manager Sall America shall act
as the representative of spDYC in planning and implementing all
practical steps required to fulgill SDYC's obligations as the
defender of the America's Cup. Sail America shall act as
Manager of future defenses in accordance with the America's Cup




Deed of Gift and related rules, as well as the pclicies and
standards adopted from time to time by the Comnittee,

2.3. ¢ ender.

3.3.1. §DYC shall take custody of the America's
cup pursuant to the America's Cup Deed of Gift. SDYC shall make
the America‘'s Cup available for display on & reasonable basis to
affiliated yacht clubs and sponsors which gupport the 1987
challenge, subject to terms and conditions for costs of
transport, securlty, insurance and maintenance as SDYC deens
appropriate.

2.3.2. To the extent required by the Deed of
Gift and related rules, and to the extent personnel of sail
America who are members of SDYC cannot carry out such duties,
sDYC shall make persons available where required to act as its
official representatives. SDYC shall otherwvise comply with the
ebligations of a defending club under the Deed of Gift and
related rules.

3. NSING AN 19) .

3.1. Sajll America Rights. subject to the other
provisions of this contract, SDYC hereby grants exclusively to
cail America the right to advertise, promote and represent sail
America as the exclusive representative of SDYC for the 1987
America‘'s Cup challenge and as the Hanager of future defenses by
SDYC of the America's Cup. SDYC understands Sall America has
entered, and will enter in the future, into contracts relating
te its activities hereunder pursuant €o which Sail America will
receive various licensing fees, royalties, and corporate
sponsorships, as well as various forms of charitable
econtributions. SDYC disclaims all interest, if any, it has in
guch fees, royalties, corporatse sponsorships, and contributions.
For the term of this agreesent, SDYC assigns to Sall America
such rights as it may have or acquire to tradenmarks or
copyrights of the name wpmerica's Cup®, the image and likeness
of the America's Cup, and the broadcast of all America's Cup
related activities. The rights of SDYC to any revenues derived
therefrom, including, without iimitation, those derived froa all
forms of television, video, motion picture and radio treatments
of America's Cup-related activities, are hereby assigned to Sail
America.

3.2. Sall America Dedjcation of Revenues. sall
America shall dedicate at least 15% of the proceeds of its
America's Cup-related marketing efforts, to the extent that
the proceeds exceed America's Cup-related costs (including,
without limitation, reasonable reserves for future America‘’s Cup
purposes), to the furtherance of national and international
amateur competitive sailing activities in the San Diego area,

S . 10



insofar as such expenditures are consistent with Sail America's
tax-exeapt charitable purposes.

3.3. pPromotional References to SDYC. The role of
SDYC as the challenging or defending yacht club, as the case nmay
be, shall be prominently displayed in all promotional materials
and activities unless SDYC expressly directs that the
identification not be used.

3.4. Promotional Actjvities with Affilisted Yacht
. SDYC acknowledges that Sail America intends to seek

additional sponsorship by other yacht clubs for the 1987
Challenge on a basis contemplating that the America's Cup will
be displayed at such yacht Clubs and that certain other benefits
relating to information will be made available to such yacht
clubs. Consent is hereby given to such activities provided that
(1) all expenses related to any access to the America's Cup are
paid by Sail America or a affiliated yacht club, (i{i) all
arrangements are made by and subject to the direct approval and
supervision of SDYC gsubsequent to a successful challenge, and
(1{{) that any visitation by members of agfiliated yacht clubs
to SDYC and utilization of SDYC facilities shall be subject to
reasonable tarms and conditions including provisions for

insurance indemnity.

4. CONTRACT TERM.

4.1. Termination bv SDYC. SDYC may terminate this
agreanent by giving reasonable notice to Sail America upon the
occurrence of any one of the followings:

4.1.1. Sail America loses its tax-exempt status
through some action of the IRS;

4.1.2. Sail America changes its structure to
something other than that of a nonprofit corporation:;

4.1.3. The America's Cup Deed of Gift is amended
or judicially intsrpreted in such a vay as to negate the mode of
operation contemplated by this agreenent;

4.1.4. By notice given within ninety days (90)
days of a successful defense, if SDYC decides to give up its
role as defender under the Deed of Gift:

4.1.5. A decision by the Committee, pursuant
Section 2.1.2.6., that Sail America shall be terminated as
Manager for future defenses;

4.1.6. A violation by Sall America of Section 6:




i

4
f SvRm

4.1.7. 7The passage of 12 years after the
effective date hereof.

4.2. wmmﬁx_iﬂl—mﬁﬂg—- sail America may

terminate this agreement by giving notice to SDYC within ninety
(90) days after any guccessful defense of the America's Cup.

4.3. qunm, The assignment of
gpyc property rights under Section 3.1. shall end upon the
cermination of ¢his contract pursuant to this section 4. ARy
ravenues received at any time by Sall America as @ result of
the use of spyYc rights before the termination ghall be the sole
property of sail America; provided that, revenues received by
sail Americs at any time, which revenues derive from the use of
spyc property rights after the termination, including revenues

related €O America‘s Cup defenses occurring after the termina-

tien, shall be the sole property of SDYC even if the revenues
arise from contracts entered into before the termination, and
salil america shall forward guch revenues %o gDYC within 30 days

of their receipt.

Se. M

sall America ghall net represent, independently or
jointly, &ny other yacht ciub in a challenge for the America's
cup in 1987, other than yach® clubs affiliated with the SDYC
challenge as referrad to above, without the prior vritten

congsent of sDYC.

6. INDEMNITIES.

6.1. ;nggmgixigggign,gj_gnxg. gail America ghall
fully and completely indemnify and hold SDYC harmless from any
and all loss, cost, 1iability of damage (including attorneys
fees) which may arise out of or be related %o activities
conducted ©oF contracts executed by gall America pursuant to this
egreement vhether they relate to the present challenge or to

future daefenses.

6.2 Wﬂw spYC shall

indemnify and nold Sail America harmless from any and all loss,

cost, liability of danage (including attorneys fees), other than
thcso‘ccntributorily caused by sail America's acts 1n preach of

{¢s duties hereunder, which arise £roB spYC's performance of its
duties as challenger gor or defender of the America‘'s Cup-

7. GENERAL PROVISIONS.

7.1 sg;ggggg;g_gng,hggigng. Thie agreement ghall be
binding on all guccessors and assigns of the parties.

12




7.2. Default. Should any default exist under the
terms of this Agreexzent, the party in default shall have thirty
(30) days notice by the other party of such default to cure such
default, and in the event of cure within such pericd, this
agreement shall not be deemed terminated.

7.3. Notice. Any notice required to be given
hereunder shall be in writing and deened given five (3) days
after deposit in the U.S. Mall, postage prepaid, return recaipt
requested, addressed to the respective party and their addraess
opposite their signature on the signature page hereto.

7.4. ALtorneys' Fees. Should any action be brought
to enforce any of the provisions of this agreement, including
arbitraticn, the prevailing party shall be entitled to
reasocnable attorney's fees in addition to any other damages to
vhich such party may be antitled.

7.5. Intedaration. This agreement is the entire
agreement of the parties hereto and supersedes any and all
written or oral communication prior to the date hereof and may
be modified only in vwriting executed by both partiss.

7.6. Arbjtration. Any disputes concerning this
agreement or its performance shall be submitted to arbitration

in accordance with the provisions of the California Code of
Civil Procedure.

7.7. Conflicts of Interest. Certain individuals are
presently officers and directors of both SDYC and Sail America,
and this may continue in the future. The terms of this
agreement -have been agreed on with this fact in aind and in the
good faith belief that, notwithstanding these conflicts of

nterest, the agreement is just and reascnable to both parties.
The officers executing this agreement belovw certify that their
respective Boards of Directors duly voted to approve this
agreement vith the abstention of persons holding offices, or
being directors, in both corporations.

San Diego Yacht Club Sail Anmerica Foundation for
Internaticnal Understanding

Miclael O'Bryan /
Vice Commodore




AMERICAN ARBITRATION ASSOCIATION

SAN DIEGO YACHT CLUB
-- AND --

SAIL AMERICA FOUNDATION FOR
INTERNATIONAL UNDERSTANDING

j

oT—

Arbitrator:
Honorable Charles W. Froehlich, Jr.

PATRICK CARROLL SHEA
A Professional Corporation
JOHN Y. LIU
LILLICK McHOSE & CHARLES
101 West Broadway, Suite 1800
San Diego, California 93202
Telephone: (618) 234-5000
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Or, are we to today behind or at best equal
in those areas? If we are to relinquish our
present lead what will it take in money.
time, testing, etc. to regain the initiative?

Seil America owns a valuable inventory of
stats of the art heavy air America's Cup
geéar. We own the two fastest heavy air 12°s
in the world, several tough, reliable masts,
at least 350 good heavy air sails. Our two
boats alone give us a million dollar
investment and thus create instant parity
for the Germans. Japanese and other
newcomers. Other teams like the Kiwis and
Italians already own good light air boats. .
Would they go from behind to ahead in costly
trail horse boats if we race in San Diego?”

It is repugnant to any sense of fair or friendly "\
sportsmanlike competition. as well as to the Agreement and Deed
of Gift, for the Syndicate as player, manager, and referee to

have the opportunity to manipulate the rules, trials, defender -

-

selection, and site of the next America's Cup races in order to
favor its own yachts and its own skipper. Yet this appears to

be precisely the Syndicate's intention, however it may protest

‘at this arbitration. ’ //

C. Syndicate Control of the Cup Committee Would Violate
the Deed of Gift. '

The America's Cup competition is one of the oldest
continuing sporting events in the world. America's Cup races
have been held regularly for over a hundred years, pursuant to

the centufy-old Deed of Gift. The letter and spirit of the

-— v -

Deed of Gift supersede any more recent rule, regulation. or
agreement concerning the America’s Cup competition., including

the Agreement at issue here. tihdeed., the Agreement repeatedly




recognizes that the parties’ own agreements are effective
subject to the Deed of Gift, in Paragraph 1.1 (as respects the
1987 Chglignge), in Paragraph 2.2 (as respects future
defense;}iﬂand elsewhere in the Agreement.

To the extent that the Agreement is inconsistent with

the Deed of Gift, it cannot stand. To the extent that a party

attempts to contravene the Deed of Gift, it must be restrained.
The Syndicate's attempt to control the Cup Committee
is completely inconsistent with the letter and spirit of the
Deed of Gift. For a century. the Deed of Gift has explicitly
provided that (1) the site of the Cup races shail be decided by
the defending yacht club, (2) that the America’s Cup is
"distinctly understood" to be the property of the winning yaéht
‘club and not of any person or syndicate owning the winning ~
yacht, and (3) that the America's Cup competition is to forever
remain a competition between the world's yacht clubs, not
commercial syndicates. The Club never intended to change these
precepts by its 1985 contract. Even had the Club so intended.
they could not have lawfully done so.
Under the Agreement, the Cup Committee oversees the

actions of the Syndicate in managing the Cup's defense.

P

commercially exploiting the races and the America’'s Cup itself,
or chooi%pg_a venue for'the races. Should the Syndicate
succeed in controlling the Cup Committee, thus depriving the
Club of its bargained-for voting control., the Syndicate will

possess effectively unfettered powers to decide the site of




Jure Cup races and to control and exploit the America's Cup
tself, and this century-old sporting institution will be
forever chnnged from an amateur competition between yacht clubs
to a telovintd.narketing extravaganzs, nominnlly a sporting
contest, between private syndicates operated for profit. For
the Syndicate to suggest that such results would not violate
the Deed of Gift is to value form over reality.

The Club submits that such a fundamental subversion of
the America's Cup competition is utterly in violation of the

terms of the Deed of Gift, and must not be countenanced.

Vi

NOR HAS THE SYNDICATE ANY CLAIM
R DETRIMENTAL RELIANCE

”F';——_—-—M

R

In the absence of any support from the the Agreement,
California law, or the Deed of Gift, the Syndicate may finally
claim that informal conversations between Malin Burnham ana
other represehtatives of the Syndicate, on the one hand, and
Commodore Frye and other members of the Club Board, on the
other, somehow constituted "binding representations” that
certain nominees for the Cup Committee would be approved, upon
which Mr. Burnhn- relied. The Syndicate may present
self—scrvin; te:tinony by Mr. Burnham and other trustees of the
Syndicate that at various times, over lunch or at informal
meetings, they discussed various possible nominees with

Commodore Frye or other members of the Club Board, and that

- 47 - 17
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MERCURY BAY BOATING CLUB

INCE

ESTABLISHED 1542

15th July 1987

The Board of Directors
San Diego Yacht Club
1011 Anchorage Lane

San Diego

California 92106

UNITED STATES OF AMERICA

Gentlemen,

NOTICE OF CHALLENGE FOR THE AMERICA'S CUP

It is with much pleasure that the Mercury Bay Boating Club
Incorporated hereby formally challenges San Diego Yacht Club
to a match for the America's Cup to be sailed over three ocean
courses in the manner set forth in the America's Cup Deed of
Gift. A

In accordance with the requirements of the Deed of Gift that ten
months notice be given we name lst June 1988 as the date of the
first race, and 3rd and 7th June 1988 as the dates for the second
and third races respectively.

This Notice of Challenge is given in accordance with the America's
Cup Deed of Gift dated 24 October 1887 between George L. Schuyler
and the New York Yacht Club as amended by Orders of the Supreme
Court of the State of New York dated 17 December 1956 and

5 April 1985,

We advise that the owner of the challenging vessel is Mr H.M.G.
Fay, a member of this Club.

Accompanying this Notice in accordance with the Deed of Gift is
the Certificate as to the name, rig and specified dimensions of
the challenging vessel. The 'Custom House' registry of the
challenging vessel will be sent as soon as possible.

We appreciate that you may seek alternative courses, additional

1laticons applicable to the forthceming match. In such case we
e pleased to discuss these mattzrs with you at the first

a : 18
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The Board of Directors
San Diego Yacht Club ‘ 15 July 1987

Should we not hear from you within one month we shall consider
such matters as settled and would request that you send as soon
as possible & copy of your Club's rules and sailing regulations.

This Club, its Flag Officers and membership are respectful of

the traditions and history of the America's Cup and look forward
enthusiastically to this match.

Yours sincerely,

v@;/@‘*’j‘*

COMMODORE
MERCURY BAY BOATING CLUB INC.

MEMBER, GENERAL COMMITTEE
MERCURY BAY BOATING CLUB INC.

Enclosure: Certificate of Mr H. M. G. Fay as to name, rig
and specified dimensions of the challenging vessel.
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MERCURY BAY BOATING CLUB

INC.

ESTABLISHED 1543

Board of Directors 15 July 1987
San Diego Yacht - Club

1011 Anchorage Lane

San Diego

California 92106

UNITED STATES OF AMERICA

CERTIFICATE
OF NAME, RIG AND SPECIFIED DIMENSIONS
OF CHALLENGING VESSEL -

I, HUMPHREY MICHAEL GERARD FAY, certify the details set out
below as to the name, rig and specified dimensions of the keel
yacht to represent Mercury Bay Boating Club Incorporated in a
match for the America's Cup to be sailed in accordance with the
Notice of Challenge herewith:

1. Name - "New Zealand" ;

2. Rig - single masted, sloop rigged ;

3. Dimensions -
(a) Length on load waterline - 90 feet
(b) Beam at load waterline - 14 feet
(c) Extreme beam - 26 feet
(d) Draught of water 21 feet

HUMPHREY MICHAEL GERARD FAY

in the presence of:-

e, A
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I O DAL D Ay 42+ T (D DRI T GG 4 . o .+

A S
At a -Term» Part /{of

the Supreme Court of the
State of New York, held in
and for the County of New
York, at the Courthouse,
located at 60 Centre
Street, New)York, New York
on the 3/’ day of August,
1987.

QO BEhuctnnp O//)f?/.?/cﬁ(

Present: Hon. , Justice

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

..................................... X
THE MERCURY BAY BOATING CLUB INC. H
Plaintiff, H
-against- ¢ ORDER TO SHOW CAUSE
WITH TEMPORARY
SAN DIEGO YACHT CLUB and : RESTRAINING ORDER
ROYAIL PERTH YACHT CLUB OF
WESTERN AUSTRALIA (INC.), :
Index No. 21299/%7
Defendants. :
..................................... X

Upon readin§ and filing the annexed Complaint for
Preliminary Injunction, Declaratory Relief and Rescission,
verified the 28th day cf‘August, 1987, and tﬁa exhibits
thereto, the Affidavits of George N. Tompkins, Jr. sworn to
August 28, 1987, and Raymond John Morcom, sworn to August 28,
1987 and Humphrey Michael Gerald Fay, sworn to August 28,
1987, and exhibits thereto and it being alleged that
defendant SAN DIEGO YACHT CLUB (hereinafter "SDYC") is acting

21




in breach of and in violation of the rights of plaintiff THE

MERCURY BAY BOATING éLUB INC. (hereinaftar‘"MBBC“) arising

Out of the Deed of Gift for the AMERICA’S CUP, causing :

immediate and irreparable injury to plaintifg MBBC, and other

good and sufficient cause being alleged, it is:

ORoigﬁo/igat defegg_nt SDYC show cause before this
( I

o TAS AY Z e

Court! at the County Courthouse, 60 Centre Street, on the
Q day of September, 1987, at 9:30 o’clock in the

forenoon or as soon thereafter as counsel can be heard why:

(1) a preliminary injunction shouilq not be issued

pursuant to CPLR 6301, pending the determination of this

action, enjoining and restraining defendant SDYC, its agents,
servants and employees, and all persons acting under, in
consort with or for SDYC, including sail America Foundation
for International Understanding, spyc’s announced manager for
the AMERICA’S CUP defense, from soliciting, entertaining or
considering any other challenges for the AMERICA’S CUP until

the event specified in the MBBC Notice of Challenge dated
July 15, 1987 has been decided and frél dictating,
specifying, planning or deciding upon the conditions and
procedures for any event until the pending MBBC Notice of
Challenge event has been decided, on the ground that these
acts are in violation of the plaintiff MpBC’Ss rights arising
under the Deed of Gift for the AMERICA’S CUP, tend to render




any judgment ineffectual and, if continued during the
pendency of this action, would Produce irreparable injury to

plaintiff MBBC; and why

(2) an Order should not be entered declaring that
the MBBC Notice of Challenge is valid and enforceable and
recognizing and enforcing the right of MBBC to sail a match
for the AMERICA’S CUP in accordance therewith and further
declaring that if SDYC nevertheless refuses to defend the
AMERICA’S CUP in response to and in accordance with the MBBC
Notice of Challenge, SDYC is in breach of the trust, terﬁs
and conditions of the Deed of Gift and has forfeited its
right to continue as Trustee under the Deed of Gift and
holder of the AMERICA’S CUP and further declaring that MBBC,
as the issuer of an uncontested challenge for the AMERICA’S
CUP fulfilling all the conditions required by the Deed of
Gift, is the rightful Trustee, holder and defender of the
AMERICA’S CUP by default and forfeiture of SDYC.

(3) ALTERNATIVEtY, why an Order should not be
entered rescinding the spyc Assignment and Acceptance and
directing the return of the AMERICA’S CUP to the Royal Perth
Yacht Club of Western Australia (Inc.), as assignor under the
SDYC Assignment and Acceptance if SDYC does not defend the
AMERICA’S CUP in response to and in accordance with the MBBC

Notice of Challenge.
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Pending the hearing and detewmimatien.of this
action, it appearing that immediate and irreparable injury,
loss or damage will result unless defendant SDYC is
restrained before a hearing can be had, defendant SDYC, its
agents, servants and employees, and all persons acting under,
in consort with or for SDYC, including Sail America
Foundation for International Understanding, SDYC’s announced
manager for the AMERICA’S CUP defense, hereby are enjoined
and restrained from soliciting, entertaining or considering
any challenge until the event specified in the MBBC Notice of
Challenge has been decided and from dictating, specifying,
planning or deciding upon the conditions and procedures for
any other event until the pending MBBC Notice of Challenge
event has been}decided.

3 Plaintiff’s undertaking is fixed in the sum of
CZ/D L2 [@m,%.ﬁlaf/m..ﬁ/ a@/g/ﬁ-/)

—No previous—appiicetion—has been made for the
rer Ut TeqUEsted Or for any—otherprovisional—remedypursuant

Sufficient reason appearing therefore, let a copy
of this Order and the Summons and Complaint and all other
papers upon which it is granted be served:
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(1) by personal delivery upon SDYC at its offices
Ing L
in San Diego on or before the / day of September, 1987;
and

(2) by D#gﬁ3;2g;gparab&e—ineerna%éeﬂa%—eou;éar

service on defendant RPYC at its offices in Perth_gg
Fremantle, Western Australia on or before the _fz_ day of
September, 1987:; and

(3) by personal delivery upon the office of the
Attorney General of the State of New York, as the

representative of the public interest in the Deed of Gift of

the AMERICA’S CUP, which is a charitable trust created qgggs

the laws of the State of New York, on or before the él

day of September, 1987.

ALL COUNSEL FOR PARTIES " oF"
OR PRO SE LITIGANTS MUST
APPEAR ON RETURN DATE %
©  J.8.C.
<D 5 <n
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

........................................ x
THE MERCURY BAY BOATING CLUB INC.
Plaintiff, : AFFIDAVIT IN
SUPPORT OF ORDER
- against - : TO SHOW CAUSE
WITH TEMPORARY
SAN DIEGO YACHT CLUB and ROYAL PERTH : RESTRAINING ORDER

YACHT CLUB OF WESTERN AUSTRALIA

(INC.),
Defendants. s l\w \\-)0. a‘\‘;c\q /87

STATE OF NEW YORK
S8

s se oo

COUNTY OF NEW YORK

GEORGE N. TOMPKINS, JR., being first duly sworn,

deposes and says:

1. I am an attorney and counselor at law and a
member of the firm of Condon & Forsyth, attorneys for
plaintiff THE MERCURY BOATING CLUB INC. (hereinafter
"MMBC"). I submit this Affidavit in support of the
attached Order to Show Cause with Temporary Restraining
Order.

2. As fully set forth in the Deed of Giftt for
the AMERICA’S CUP, attached as Exhibit "A"™ to the
Complaint, MBBC clearly is entitled to sail a match for the

AMERICA’S CUP in accordance with the MBBC Notice of
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Challenge, dated July 15, 1987, which is attached as

Exhibit "G" to the Complaint. That the MBBC Notice of

. Challenge meets each and every requirement of the Deed of

Gift is evident from the Affidavits of Messrs. Raymond John
Morcom and Humphrey Gerald Michael Fay, sworn to August 28,
1987, which are attached hereto as Exhibits "A" and wpe
respectively.

3. The Order to Show Cause with Temporary
Restraining Order should be granted because defendant SAN
DIEGO YACHT CLUB ("SDYC"), the present Trustee under the
Deed of Gift and holder the AMERICA’S CUP, has refused to
sail the match for the AMERICA’S CUP to which MBBC clearly
is entitled under the terms of the Deed of Gift and MBBC
Notice of Challenge, and actively is soliciting and
considering challenges for a different AMERICA'’S CUP event

to be held in 1990-1991. 1In so doing, SDYC is acting in

'| breach of its fiduciary position as Trustee under the Deed

of Gift and holder the AMERICA’S CUP and in clear violation
of MBBC’s rights under the Deed of Gift. Unless the Order
to Show Cause with Temporary Restraining Order is granted
MBBC will immediately and irreparably be deprived of its
clear right to sail a match for the AMERICA’S CUP in
accordance with the Deed of Gift and the MBBC Notice of
Challenge and SDYC will be permitted to control the

conditions governing the selection of a challenger in a

=~J



manner that is contrary to the express terms and purpose of
the Deed of Gift and the intent of the donor of the
AMERICA’S CUP.

4. There is no adequate remedy at law and no
previous application for the same or similar relief has
been requested or for any other provisional remedy.

WHEREFORE, deponent respectfully requests that
the Order to Show Cause annexed hereto and containing

Temporary Restraining Order be granted as prayed for

GEORGE N. TOMPKINS,—JR.

therein.

Sworn to before me
this 28th day of
August, 1987.

OMUNE M. FESTA

Notary Public, State of New York
No. 4792342

Qualified in Westchester
Commission Expires Aug. 31, 1589
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At the 1AS, Part /5
Room £ the Suprem;
Court of the State of New
York, County of New York,
held at the Courthouse, 60
Centre Street, New York,
New York, on the #fb day
of September, 1987.

PRESENT: Hon. OC. Beo\wd\aq? C.‘pam‘ck

Justice

In the Matter of the Application of
SAN DIEGO YACHT CLUB, : Index No. RUBOG /4 F

Petitioner, : ORDER TO
SHOW CAUSE

for an order pursuant to EPTL
Section 8-1.1(¢c)(l) or otherwise,
interpreting the Deed of Gift

of the America's Cup, or in the
alternative amending the terms of
said Deed of Gift.

Upon reading and filing the annexed affirmation of James E.
Brandt, dated September 3, 1987, the exhibits annexed thereto,
and upon the verified petition herein.

LET the Attorney General of the State of New York show cause
at IAS Part |, Room 324 of this Court, to be held at the Court-
house, 60 Centre Street, New York, New York, on the ﬂ*h day of
September, 1987 at 9.%0 o'clock o .m., or as soon thereafter as
counsel can be heard, why an Order should not be entered herein:

1. declaring that San Diego Yacht Club is not required to

accept The Mercury Bay Boating Club, Inc.'s challenge to the

exclusion of all other challengers; and

2. that San Diego Yacht Club, as trustee of the America's

Cup under the Deed of Gift, is authorized and empowered to.

follow the reasonable and fair practices adopted by it and

prior trustees of the Cup in conducting and administering
the America's Cub competition; or altermatively
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3. interpreting, reforming, amending or ratifying a de
facto amendment to the Deed of Gift to allow the trustee of
the America's Cup to (a) designate a reasonable period of
time after its victory in a match for the cup in which any
qualified yacht club my submit a challenge for the next
match; (b) make arrangements for a series of elimination
races to seélect the challenger in the event more than omne
challenge is received; (c) designate a particular class or
design rule of yachts in which the challenging club or clubs
and the defending club shall compete, with not less than two
years' notice if the immediately preceding competition was
conducted in a different class or under a different design
rule; and (d) provide that the competition be held no more

often than once in three years; and

4. Such other and further relief as the Court may deem
just and proper.

Sufficient reason appearing therefore, let service of a copy

of this Order, together with the papers on which it is granted,

upon

ties

the Attorney General of the State of New York at its Chari-

Bureau, 120 Broadway, Room 329, New York, New York 10271 by

) .00 o'clock P_.m. on the H*‘q day of September, 1987, be

deeme

certEed rail oc cour

ood and sufficient segvice. and b !
on oﬁlg [Zr\own aHerneys pries ‘o ¢Xe,/‘ela+edad-m n 07C Me :
Proof of service must be submitted to IAS Part __, Room y Bort

' Boattond

of this Court not later than on the return date. \
V. S )

Lach+ Cle

Ad &<y

ENTER

(%rli;/ d?‘f)@
U Counsel Forfrrdies g #e?r;fg:‘
- wn, the
o Pro de Livimnts y . &

MUsT Appeac BN CETULZN ot pac

B S Y

—773.5.C.

DA-/T-E New York County

::i\ Exhibit A
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

...................................... b:4
In the Matter of the Affirmation of :
SAN DIEGO YACHT CLUB,

Petitioner, ; Index No.
for an order pursuant to EPTL . AFFIRMATION IN
Section 8-1.1(c)(l) or otherwise, : SUPPORT OF ORDER
interpreting the Deed of Gift : TO SHOW CAUSE
of the America's Cup, or in the :
alternative amending the terms of :
said Deed of Gift. :
...................................... X

JAMES E. BRANDT hereby affirms, under peﬁalty of
perjury, that:

1. I am a member of the bar of this Court and an
attorney at the law firm of Latham & Watkins, attormeys for
petitioner herein, San Diego Yacht Club. I submit this
affirmation in support of San Diego Yacht Club's attached

order to show cause.

2. San Diego Yacht Club (the "Trustee'"), as most
recent victor of the America's Cup competition, is the
present holder and trustee of the America's Cup. The
America's Cup had originally been won by the the yacht
"America" in a race around the Isle of Wight in England on
August 22, 1851, and the trophy was ultimately (after
several terminated transfers) gifted by George Schuyler to
the New York Yacht Club pursuant to deed of gift, dated
October 24, 1887 (the '"Deed"). (A copy of the Deed is
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Exhibit A to the Petition.) Under the Deed, subsequent

victors in the America's Cup competitions become successor
trustees. As successor trustee under the Deed, the Trustee
has the responsibility to carry out the purpose of the donor
of the America's Cup.

3. On July 17, 1987, the Mercury Bay Boating
Club, Inc. ("MBBC") issued a purported challenge for the

America's Cup. In derogation of the accepted and

appropriate practice, the challenge purports to require a

one-on-one match race and a boat size wildly out of line

with that standard in modern competition. The Trustee has

continued with its plans to conduct a truly international

1.‘
|
4
b

competition, in which MBBC is welcome to participate, in

accordance with the accepted and appropriate interpretation

of the Deed and the historical practice.

———

4, On September 1, 1987, MBBC, attempting to win

in the courts what it apparently does not believe it can win

in a genuine competition, instituted an action against the

Trustee in this Court, entitled The Mercury Bay Boating Club

Inc. v. San Diego Yacht Club and Royal Perth Yacht Club of

Western Australia, Index No. 21299/87. MBBC simultaneously

served the Trustee with a temporary restraining order and an
order to show cause setting a hearing on September 9, 1987
to consider MBBC's requests for preliminary injunctive

relief. MBBC's order to show cause requests preliminary




relief alternatively (i) sustaining MBBC'g challenge; (ii)

appointing MBBC victor by default and so successor Trustee;
or (iii) returning the America's Cup to the Royal Perth
Yacht Club of Western Australia (Inc.), the predecessor

trustee. At base, MBBC's motion asks this Court to

interpret the Deed so as to determine whether its
S ——

challenge must be honored.

5. The Trustee does not believe that MBBC can

prevail on its motion. It believes that, as set out in its

accompanying verified petition (the "Petition"), the proper

interpretation of the Deed would invalidate MBBC's

challenge in favor of the traditional and truly

international America's Cup competition with which the

public has become so familiar. (A copy of the Petitionm,

exhibits and supporting affidavits is attached as Exhibit

A.) In addition, for reasons that will be explained in more

detail in its papers opposing MBBC's request for preliminary

relief, the Trustee believes that MBBC's action dées not

provide this Court the appropriate jurisdictional basis for

interpreting the Deed. Among other things, suffice it here

to say that, in derogation of the statutory requirements,

MBBC did not even hame the New York State Attorney General,

4 _necessary party, in its action. E.P.T.L. § 8-1.4(e)(1).

Finally, and perhaps most to the point, the Trustee is

—e,

concerned that even the expected denial of MBBC's request

T NE

——
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for relief will not provide the certainty required to allay

the significant concermns of the interested parties generated

by MBBC's action, since the Court's determination will

necessarily be preliminary.

6. Nonetheless, the Trustee does agree with MBBC

that a prompt resolution of the Deed's proper interpretation

is absolutely critical. As the accompanying affidavits in

support of the Petition explain, the uncertainty created by
MBBC's challenge and lawsuit (and its determined
international publicity campaign) is, among other things,
(i) threatening imminent and permanent damage to the ability

of proper challengers to(raise the funds \necessary to mount

their valid challenges; (ii) jeopardizing(gggrfunds that

have already been and continue to be spent in preparing
challenges; and (iii) impeding the Trustee's ability to

plan, implement and(@arket)the next America's Cup
competition. (See, e.g., September 9, 1987, article in The

New York Times, attached as Exhibit B.) The Trustee

believes that the special proceeding it is now instituting

is jurisdictionally proper and provides the Court a basis

Rzgmptly to determine the proper interpretation of the Deed,

and thus to establish the rights of all of the interested
parties, including the intended beneficiaries of the trust,

the international sailing community.
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7. By this order to show cause, the Trustee is

requesting that this matter be determined in accordance with

MBBC's proposed time schedule, but in the appropriate format

and with the appropriate parties. MBBC, which has requested

————

that the Court issue closely related extraordinary
injunctive relief on the same time-frame, can hardly claim

prejudice. Similarly, scheduling this matter to coincide

with the hearing granted to MBBC can only benefit the Court

since it will avoid the unnecessary burden of duplicative

proceedings. The Trustee simply believes that the special

proceeding it has instituted provides the Court the proper

procedural basis to accord the complete relief appropriate

here.

8. No prior request for this relief or any other

provisional remedy has been made.
WHEREFORE, affirmant respectfully requests that

the Order to Show Cause annexed hereto be granted.

Dated: September 4, 1987

-5- 30
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SUPREME COURT : NEW YORK COUNTY Su2
INDIVIDUAL ASSIGNMENT PART 15
THE MERCURY BAY BOATING CLUB, INC.,

Plaintiff, Index No.

-against- 21299/87
SAN DIEGO YACHT CLUB and ROYAL
PERTH YACHT CLUB OF WESTERN
AUSTRALIA (Inc.),

Defendants,
In the Matter of the Application of
SAN DIEGO YACHT CLUB, :

Petitioner,
for an order pursuant to EPTL
Section 8-1.1(c)(1l) or otherwise,
interpreting the Deed of Gift of
the America's Cup, or in the
alternative amending the terms of
said Deed of Gift.

CARMEN BEAUCHAMP CIPARICK, J.:

The New York Yacht Club seeks leave to intervene as of
right (CPLR 1012[a][2])) or in the exercise of discretion (CPLR
1013) in the proceeding commenced by the San Diego Yacht Club
for an order interpreting or amending the Deed of Gift of the
America's Cup (Case $2).

While intervention as of right does not appear to be
warranted, the court is inclined to exercise its discretion to
permit intervention by New York Yacht Club as the original
trustee to the America's Cup from its beginning in 1857 ana

holder of the cup until 1983, The court notes that the Attorney

General, as the statutory representative of the interests of the
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beneficiaries of the charitable trust, does not oppose the relief
sought by 'San Diego Yacht Club and that the proposed changes have
been the source of much controversy in the yachting community.

Therefore, to ensure full litigation of this
controversy and in the interests of justice, the New York Yacht
Club should be permitted to intervene to advance its views in
opposition to the proposed interpretation or amendment of the
deed.

Accordingly, the motion for leave to intervene 1is
granted. The answer in the form annexed shall be deemed served
upon service of a copy of this order with notice of entry
thereof. The intervenor shall serve this order upon the
remaining parties within three days.

This constitutes the order of the Court.

DATED: October /3 , 1987

J. s. C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

____________________________________________ x
THE MERCURY BAY BOATING CLUB INC., :
: Index No.
Plaintiff,
21299/87
- against -
Case 1
SAN DIEGO YACHT CLUB and ROYAL PERTH YACHT :
CLUB OF WESTERN AUSTRALIA (INC.), :
Defendants. :
............................................ x
[n the Matter of the Application of :
SAN DIEGO YACHT CLUB, : Index No.
Petitioner, . 21809/87

for an order pursuant to EPTL Section :
3-1.1(ec)(1) or otherwise, interpreting : Case 2
the Deed of Gift of the America's Cup, or

in the alternative amending the terms of

said Deed of Gift.

CARMEN BEAUCHAMP CIPARICK, J.:

This controversy arises out of the refusal of the San Diego
Yacht Club to entertain the July 15, 1987 challenge of the
Mercury Bay Boating Club of New Zealand (and Michael Fay) to sail
a match in June 1988 for the America's Cup, using vachts
measuring ninety feet on the load-water line, or J-class yachts.
“J-boats” are lnrci ocean-going yachts that were used in the
America’'s Cup competition prior to World War II and are
approximately two times the size of the twelve-metre yachts used
in the races since 1958. San Diego Yacht Club is the current
holder of the America's Cup (since 1987 when it took the cup from
the Royal Perth Yacht Club) and the trustee under the Deed of

Gift of the Cup. Cases #1 and #2 have been consolidated for

»
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disposition.

In case #1, Mercury Bay Boating Club seeks declaratory
religf against San Diego Yacht Club relating to the validity of
its challenge as well as an injunction precluding consideration
or solicitation of other challenges until Mercury Bay’'s
challenge, which 1s .oncededly the first one received by San
Diego, is decided. In support of its request for injunctive
relief Mercury Bay Boating Club relies upon the express language
of the deed which mandates: " . . . when a challenge from a club
fulfilling all the conditions required in this instrument has
been received, no other challenge can be considered until +the
pending event is decided.”

Following receipt of Mercury Bay’s challenge, San Diego
Yacht Club commenced action #2 for interpretation or amendment of
the America’s Cup Deed of Gift and certain declaratory relief.
The relevant instrument is the 1887 Deed of Gift (incorporating
twe prior. amendments and one order of interpretation) of the
America’s Cup by the donor George L. Schuyler to the New York
Yacht Club. The cup was donated "upon the condition that it
shall be preserved as a perpetual Challenge Cup for friendly
competition between foreign countries.” The deed provides that
“{a]ny organized Yacht Club of a foreign country . . . having for
its annual regatta an ocean water course on the sea, Oor an arm of

the sea . . . shall always be entitled to the right of sailing a

match for this cup.”

San Diego Yacht Club ("SDYC") specifically objects to the
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dimensions or size of the boat provided for in the New Zealand
challenge (a ninety footer, the largest boats provided for in the
deed, rather than the smallest, twelve metre yachts) and to the
proposed time of the race ten months following receipt of the
notice of challenge. Under the deed the challenger may determine
the dimensions of the boat, within a limited size range as well
as the time of the race, subject to the minimum ten month notice
period. The defender sets the venue and the courses for the
race, subject to a mutual consent provision. The mutual consent
clause states that “[tlhe Club challenging for the Cup and the
Club holding the same may, by mutual consent, make any
arrangement satisfactory to both as to dates, courses, number of
trials, rules and sailing regulations, and any and all other
conditions of the match in which case also the ten months’ notice
provision may be waived." In the following paragraph the deed
dictates certain terms for the match which govern absent mutual

agreement.

The problem here is that the challenzér'wantSffo race for
the cup in a yacht measuring ninety feet on the load-water line
which is at the upper size limit under the deed. The deed reads:
"{tlhe competing yach}a or vessels, if of one mast, shall be not
less than forty-four feet nor more than ninety feet on the load-
water line . . . * In 1956 the deed was amended for the first
time to eliminate the requirements that the boats sail to the
place of the race “on its own bottoa.” More relevant to this
dispute, the deed was also amended to reduce the minimum load-

water Line from sixty-five feet to forty-four feet to permit the
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use of the twelve-metre boats used in recent years. The post-
World War II amendment was sought to revive the cup since the New

York Yacht Club had not been challenged for a race in almost

twenty years. The smaller boats were thought to be cheaper *to

build than the large yachts.

The only other amendment to the .eed was ordered in 1985 to
provide for races in the Southern hemisphere between certain
dates so that the Royal Perth Yacht Club, which won the cup 1in
1983, could host the event in Australia. Thereafter, in 1987,
the San Diego Yacht Club defeated the Australians for the cup.

In 1985, the "arm-of-the-sea provision”, which‘ relates to
which clubs are qualified to challenge for the cup, was
interpreted by the court to include Lake Michigan to allow the
Chicago Yacht Club to participate in the elimination series tor
the right to <challenge Royal Perth for the cup. With the
exception of the 1956 and 1985 amendments, the 1887 deed (the
third deed® remains unchanged.

PROPER PARTIES

The court agrees that the Attorney General is a necessary
party to this litigatiom (EPTL 8-1.1). Any defect regarding the
absence of the Attorney General as a party to case $1 is cured by
the prior consolidatiomn of cases #1 and $2. The court notes that

the Attorney General has always been on notice by service of all
papers in action #1 and has been a party to action #2 since its
commencement. In view of the foregoing, San Diego Yacht Club’'s

argument that this proceeding is procedurally or jurisdictionally
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defective due to the absence of the Attorney General in case #1
is without merit.
STANDING
San Diego Yacht Club contends that Mercury Bay Boating Club,
as a mere beneficiary of a charitable trust, lacks standing to

bring case #1 or to participate in case #2. Consolidation of the

two proceedings renders the standing issue largely academic since
the issues (with the exception of Mercury Bay’'s request for
injunctive relief) have been submitted to the court in case #2 by
the San Diego Yacht Club as a trustee and can be decided in the
context of the trustee’'s request for interpretation or amendment
of the deed. Therefore, standing by Mercury Bay to allow the
club  to maintain a separate action is not crucial. It appears
that Mercury Bay has standing in any event. Although a person
having a special interest is sometimes permitted to maintain a
suit to enforce a charitable trust, the mere possibility that one
may be a beneficiary does not confer standing to maintain a suit
to enforce the trust (18 N.Y. Jur. 2d Charities Sec. 40).
Generally, it 1is for the Attorney General to act as the
representative of the beneficiaries of charitable trusts (EPTL 8-
1.1(£]). However, Mercury Bay Boating Club is more than just a
possible beneficiary under the deed, having issued a formal
challenge for the cup. As a general rule, the remedy of a
beneficiary is to petition the Attorney General to champion the
cause. However., in this case, the Attorney General supports the
position of the San Diego Yacht Club in all respects requiring

Mercury Bay to participate or not have its position represented.
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YALIDITY OF THE CHALLENGE
Turning to the substantive issues, San Diego Yacht Club
contends that Mercury Bay’s challenge is invalid because the
challenger's boat has not yvet been completed. In short, SDYC
claims that unless the parties mutually agree otherwise, the boat
must be in exlstence at the time the challenge 1is lssued.
Nowhere in the deed is such a requirement expressly set forth.
The deed states that: "[t]lhe Challenging Club shall give ten
months' notice, in writing, naming the days of the proposed races
Accompanying the ten months’ notice of challenge there
must be sent the name of the owner and a certificate of the name,
rig, and the following dimensions of +the challenging vessel,
namely, length on load water-line; beam at load water-line and
extreme beam; and draught of water; which dimensions shall not be
exceeded; and a custom-house registry of the vessel must be sent
as soon as possible |
The Mercury Bay/Michael Fay notice of challenge and
accompanying certificate contain all the information required
under the deed. San Diego Yacht Club argues, howev;r. that the
deed of gift uses the term "vessel” and therefore the challenge
is invalid since the boat is not completed and in existence.
SDYC points to the legal definition of the word "vessel” and to
general principles of Maritime Law which provide that something
is & vessel once it is built, measurable and perhaps even
launched. SDYC also points out that the custom-house registry

v

{or equivalent) which 18 required tc be sent "as soon as

possible” by the deed cannot be obtained until a vessel 1is
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completed and measured. San Diego claims that the "as soon as
possible” language was added to the 1887 deed because pleasure
craft do not uniformly require such registration and a challenger
with van existing boat may have to obtain the requisite registry
and send it to the defender later. However, another

interpretation of the phrase might indicate that the trust

instrument anticipated that the challenging cratt might not be
completed and therefore the registry was to follow at a later
date. The court further notes that the trust instrument,
contrary to SDYC's argument, does not address the term vessel in
the present tense at the time of the challenge. A reading of the
instrument indicates a more feasible use of the term vessel, by
applying it to the boat at race time.

The history of the cup, in particular the events of 1887,
shed light on the contention that the boat must be in existence
at the time of the challenge. In October, 1887, the America’s
Cup deed was redrafted following the 1887 race between
“Volunteer”, representing the New York Yaéﬁk félﬁ;v‘and the
challenger “Thistle" sent by the Royal Clyde Yacht Club of
Scotland.

The Thistle cha}lence was made when the yacht was not vyet
built. The specified dimensions based upon information provided
by Thistle's designer stated that the boat would measure eighty-
five feet on the load-water line. When the Thistle was completed
and measured at the site of the race, it was longer on the water

line than specified in the notice of challenge (86.48 feet rather

than 85 feet) and longer than the defender, Volunteer. The

7 44




discrepancy of 1.46 feet was significant since a longer boat \is
potentially more p&éerful and faster. Therefore, the questlion of
whether the Thistle should be allowed to race was ultimately
referred to the surviving donor of the cup, George L. Schuyler.
Mr. Schuyler found that the discrepancy was not so great as o
disqualify the challenger especially since the error was thought
to be the fault of the ship’s designer. Thistle was pérmitted to
race, subject to a time allowance penalty based upon the extra
length. Yolunteer won, but only with the benefit of the time
correction used to equalize the boats.

Shortly after completion of the 1887 defense the New York
Yacht Club received a sort of "challenge"” from Charles Sweet, a
member of both the New York Yacht Club and the Royal Clyde Yacht
Club. Mr. Sweet sent a letter offering to resign from the
New York Yacht Club and informing the Club of his future intent
to cﬁallenge for the cup. Sweet told the club that " . . . the
formal challenge with the documents and particulars required by
the deed of gift will be forwarded as soon as possible

After receiving Sweet’'s letter, the New York Yacht Club as
trustes m&de preparations to draft a new (third) deed, the 1887
deed at issue herein. The same day (October 27, 1887) that the

new deed was accepted by the New York Yacht Club, the Sweet

"challenge” was rejected.

A classic book on the history of the cup until 1901, Ihe

Lawson History of the America's Cup: A Record of Eifty Years (V.
Thompson & T. Lawson, 2d ed. 1986) indicates <that the Sweet
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challenge was rejected because it involved a boat not yet built
and not in accordance Wwith the new deed of gift. With due
deference, the court notes that the copies of the New York Yacht
Club minutes for the meeting held on October 27, 1887 do not
support the above and instead indicate that the ostensible

"challenge” was rejected because Sweet merely made known his

intention to make a future challenge. The club determined not to
consider the matter further until a formal challenge was
submitted. ..
The new deed of 1887, whereby the cup was reconveyed to the
New York Yacht Club, set out the relevant requirements for making
a challenge. For instance, as noted above, the deed provides
that the challenger sets the dates of the match but shall give a
minifiuum of ten months’ notice. Again, “"accompanying the ten
months’ notice of challenge there must be sent the name, rig, and
tollowing dimensions ot the challenging vessel, namely, length on
load water-line; beam at load water-line and extreme beam; and
draught of water; which dimensions shall not be exceeded; and a
custom-house registry of the vessel must also be sent as soon as
possible.”

- The above requi?cnents are fixed under the deed and are not
subject to the mutual consent clause. After a valid challenge
has been made, the parties are free to make arrangements by
mutual agreement, for example as to dates and courses of the
race. Other than the size range for competing boats, the deed

makes no design constraints other than that center boards and

sliding keels shall always be permitted and are not considered
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part of the boat for measurement purposes. The 1887 deed
provides that time allowances would be abandoned and that all
races are to be held over ocean courses free from headlands and

practicable for vessels of twenty-two feet draught.
The dimensions of the challenging vessel were to be sent

along with the notice of challenge so that the defender would

know what kind of boat it would face. If either ©boat were
inaccurate on its dimensions, there would be a default, rather
than a correction by time ailowance.

Again, nowhere in the deed is there listed a requirement
that the challenging boat must be in existence io render a
challenge valid. Even after the Thistle incident, the donor did
not expressly require the boat to be in existence. Instead, the
time correction penalty was eliminated to indicate that if the
dimensions exceeded those sent with the notice of challenge, the
challenger would forfeit the right to sail ; match for the cup.

Clearly, if the donor had intended to respond to the Thistle
incident by requiring the challenging boat to be in existence at
the time of the challenge the deed could have been amended to so
provide. Instead, the grantor provided for the challenger to
build at its peril.

Furthermore, the court rejects San Diego’'s contention that
prior challenges accepted when the yachts were not yet built were
plausible only under the mutual consent provision. The mutual
consent clause refers to the arrangements for a match and not %o

the validity of the notice of challenge. Based upon a
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comprehensive review of the relevant provisions of the deed as
well as past practice, the court concludes that ﬁhe challenge by
Mercury Bay Boating Club is valid and that it conforms to the
terms of the deed. Both past practice and the trust instrument
support a tinding that the challenging boat need not be completed
at the time of the challenge.

REQUESTED CY PRES RELIEF

As an additional ground for relief if faced with a valid
challenge, San Diego Yacht Club contends that adherence to the
literal terms of the deed by allowing the Mercury Bay chalien;e
to proceed would destroy the cup. Relying on the statutory gx¥
pres doctrine (EPTL 8-1.1(c]) San Diego as trustee of the cup
requests that the court interpret or amend the deed in part *to
conform with certain post-World War II customs and practices
ntilized by the New York Yacht Club and the Royal Perth Yacht
Club.

San Diego wants the America’s Cup to be sailed in twelve-
metres in 1990 or 1991 (rather than using ninety footers 1n
1988). ’

As already noted, the use of twelve-metre yachts tor the
America’'s Cup began 19 1958 after the deed was amended to reduce
the length on the load water-line to make it possible (by mutual
consent) to sail the match in twelve-metres. The amendment was
sought to revive interest in the cup since the New York Yacht
Club had not received a challenge in nineteen years. The lack of

interest in the cup was believed to be related in part to the

expanse of building the large J-class yachts at the time compared
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with the cost of sailing in twelve-metres. As a result, the deed
was amended to reduce the length on the load water-line from
sixty-five to forty-four feet which made it possible under the
deed size limitations and the mutual consent clause to use

twelve-metre yachts.

In any event, if single masted yachts are to be used, as in
this case, the deed mandates that the boats “shall not be less
than forty-four feet nor more than ninety feet on the load water-
line.” If the parties cannot mutually agree on the terms and
conditions for the match the race is governed by the terms of the
deed. For example, with three races to be salled on ocean
courses which would accommodate yachts of twenty-two feet of
draught, under the rules and regulations of the club holding the
cup 1if those rules do not conflict with the provisions of the
deed. No time allowances are permitted.

The New York Yacht Club, the holder of the America’s Cup tor
most of Lts history, prevented the type of unwelcome challenge
that now faces the San Diego Yacht Club by tollowihg the practice
of 1issuing an announcement during the course of a match that 1if
it was successiul in defending the cup, it would hold the next
race at a certain time (generally three to four years later) and
at a certain place igenerally Newport, R.I.). The club would
also announce that the match would be sailed in twelve-metres and
that all challenges received by a given date would be treated as
received simultaneously. By following that practice, the New

York Yacht Club and later the Royal Perth Yacht Club managed to
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prevent preemption of the field by one challenger. At one time,
after interest in the cup grew, the New York Yacht Club had a
problem with several potential challengers attempting to issue
the first challenge as the successful defender crossed the finish

line. The solution worked out was to treat valid challenges as

received simultaneously and beginning in the 13970's to hold a

multinational elimination series every three to four years, with
the winner getting the right to challenge the holder for the
America’s cup. The competitors all complied with these
arrangements which were authorized by the deed under the mutual

consent clause.

Here, rather than issuing a statement of intent betore it
won or even shortly after, the San Diego Yacht Club was
apparently delayed by disagreements with its contractual‘ agent
for the defense of the cup, Sail America Foundation, on how the
defense should be handled. In the interim, before San Diego sent
out such a statement, Mercury Bay issued the disputed challenge.

In the face of the Mercur} Bay challenge, San Diego asks ctne
court to retroactively interpret or amend the deed to allow it to
ignore the Mercury Bay challenge to give the defender the right
to designate, among ophet things, the size of the boat, the dates
of the races and to organize an elimination series between
challengers. In effect, San Diego seeks to have fundamental
changes written (or interpreted) into the deed to take away
rights given to the challenger under the deed, rather than
relying on the mutual consent provisions as has been done in the

past. In addition, San Diego wants to limit future challenges to
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a maximum of once every three years, instead of the ten month
minimum notice period provided for under the deed.

The San Diego Yacht Club relies on ¢v pres principles (EPTL
VVVVV 8-1.1(c]) and argues that literal adherence to the terms of the

deed would virtually destroy the international sporting event

that the America’s C..> has become by allowing the club submitting

the first valid challenge to designate the size of the yachts to
be raced and the dates of the races and by barring the defender
from considering other challenges until the first valid challenge
is decided. San Diego contends that following the terms of the
deed would render it impossible or impracticable to carry out the
donor’'s purpose of promoting friendly yachting competition among
foreign nations. The City of San Diego and the yacht club also
contend that organizing a proper defense is like hosting the
Olympic games and requires three to four years “lead time” so
that the ten month minimum provided for under the deed is wholly
insufficient.

Specifically, San Diego seeks interpretation or amendment of
the deed as follows, to provide that the holder or trustee of the
cup may:

1. Within a reasonable time atter winning or successfully
defending the cup, designate the particular class or design rule
of yachts in which competitors shall race in the next match, with
not less than two years notice if the preceding match was held in

fffffff : a different class or design rule;

2. Within a reasonable time after winning or successfully
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defending the cup, set the venue, dates, times and number ot
races for the next match and provide that the next. match is to be
held within a reasonable time after the last match and in any

event, not less than three years apart;
3. Prescribe a reasonable time within which any qualified

club may submit a challenge; and

4. Make arrangements tor a series of elimination races to

select a challenger.

San Diego asserts that "literal adherence to the outmoded
terms of the deed would in the face of changed circumsfaﬂces
thrust the cup into a bygone age when only those of vast wealth
could compete.” The new circumstances not foreseen by the donor
which allegedly justify such fundamental changes in the deed are
the status of the America's Cup as a premiere international
sailing competition and the worldwide following that 1t has
attained in recent years.

Th; basic problems that San Diego has with sailing ninety
footers on ten months' notice are that: 1) it would be “too
expensive; 2) the City and the yacht club need more time to
organize the event; and 3) that the requirement that the first
challenge be dctoryined before others are considered would
exclude other competitors.

The merits of the arguments raised by San Diego are
vigorously disputed. Supporters of both San Diego and Mercury
Bay have made their respective positions well known to the court.
It is not at all clear that a challenge involving ninety (footers

would be more expensive than racing in twelve-metre yachts. In
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fact, racing ninety footers may turn out to be mecre economical
given the shorter interval proposed between competitions. In
preparing for recent twelve-metre matches held three to four
years apart, the competitors often spent millions of
dollars building several boats to practice and test technological
innovations. If the larger boats ‘e raced at more frequent
intervals some yachtsmen believe that the cost will be less than
that involved in holding a twelve-metre campaign. In addition,
it appears that ninety footers may be ideal and twelve-metre
boats ill-suited for a competition to be held in San Diego with
its light winds.

The potential exclusivity problem raised by a one-on-one
challenge does not appear to be a realistic concern at this
juncture. Although San Diego has declined to negotiate with the
challenger, Mercury Bay expresses it willingness to participate
in a multi-national elimination series, in 1988 using ninety
footers, for the right to challenge for the cup and to negotiate
other terms.

In any case, it is clear that the donor sﬁructured the
America's Cup competition as a "challenge cup.” The challenger
is given the right to designate the size or dimensions of 1its
boat within the limits of the deed and to set the dates and times
for the races. The holder/defender has the right to set the
courses for the race and to have its clubs' rules and salling
regulations govern. It should be stressed that much if not all

of the above can be altered under the mutual consent provision.
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In fact, the multi-national elimination format that San Diego
basically wants written into the deed was worked out by the
participants unde; the more flexible mutual consent provision, as
was the three to four year gap between races. It is not at all
clear that maintaining a minimum three to four year period

between races is in the best interests of the sport or more

importantly, within the donor’s intent. No prejudice will result
it the minimum ten months’ notice period 1is not lengthened
through negotiation. The same time limitations apply to all the
participants. Finally, San Diego has failed to support it
contentions that the Mercury Bay challenge will hurt the level of
competition tor the cup.

| Clearly, New York courts have cy pres power over charitable
trusts under EPTL 8-1.1(c). The statute provides that whenever
it appears to the court having jurisdiction over a charitable
trust that circumstances have so changed since the execution of

the instrument making the charitable disposition as to render

impossible or impracticable literal compliance with the terms of-

the deed, the court may make an order directing that the
disposition be administered or applied in such a manner as in the

court’s Judgment will most affectively accomplish the

instrument'’'s general purposes, free from any spacific
restriction, limitations or direction contained in the
instrument.

Uy pres relief as applied to a general charitable trust \is
applicable on the basis of changed circumstances only when it has

become impracticable or impossible beneficially to literallv
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comply with the terms of the instrument or to appiy the property
in the exact way that the donor directed. Only then is the court
permitted to reform the deed to give effect to the will of the
donor (Matter of Wilson’'s Estate, 87 A.D. 24 98, aff’'d 59 N.Y. 2d
461). In other words, the court may not resort to ¢y pres relief
until it first determines that the donor's specific charitable
purpose is no longer capable of being carried out under the
precise terms of the trust (see, e.g., Matter of Wilson's Estate,
id; Matter of Scott, 8 N.Y. 2d 419).

Applying the relevant standard the court finds that the San
Diego Yacht Ciub has failed to make the required showing %o
Justify making truly radical and fundamental changes in the deed.
The deed of gift of the America’s Cup is a relatively simple and
flexible document that has served well for 100 years to joster
the intent of the donor to create a challenge cup to promote
friendly competition among foreign nations. Many of the customs
that San Diego seeks to have formalized into the deed through
interpretation or amendment were adopted under the mutual consent
provision and are not precluded now or in the future. It appears
that the strength and validity of the America’'s Cup is derived in
large part from the flexibility provided by the mutual consent
clause. The deed as written has and can continue to accommodate
changes in circumstances. Clearly, fundamental revision is not
required to effectuate the intent of the donor. Failing mutual
agreement, the race can be sailed under the terms of the deed.

There being no compelling justification to formally alter
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the terms of the deed to change the America's Cup into an event

virtually dominated by the defender, cy opres relief is
unwarranted. Therefore, in the face of a properly tendered
challenge, San Diego Yacht Club, having accepted the cup pursuant
to the terms of the deed, may either accept the challenge,

torfeit the cup, or negotiate agreeable terms with the

challenger. For the court to decide otherwise would be to allow
the holder of the America’'s Cup to virtually unilaterally dictate
conditions for future competitions. That result is unjustified
in view of the workable deed and would clearly violate the
donor’'s intent.

Accordingly, the relief requested by the partie§ is granted
solely to the extent of declaring that Mercury Bay Boating Club
has tendered a valid challenge and that San Diego Yacht Club must
treat it as such in accordance with the terms of the deed. The
ten month notice period previously tolled pending determination
of this Llitigation shall continue running from the date of
service of a copy of the order to be settled herein with notice
of entry. In view of the foregoing, the court need:not consider

Mercury Bay Boating Club’s request for injunctive relief , which

s -

J. S. C.

is denied as moot.

Settle order.

Dated: 7/_&’.”-;6;/25/ /797
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N At IAS rart 15 0f the Supreme

' Ccuart of the State of New York,
held in and for the County of New
“ork, at the Courthouse located
at 60 Centre StreetyNew York,
New York on the 2/  day of
Cecember, 1957.

iPres=ant: HON. CARMEN BEAUCHAMP CIPARICK, Justice.
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| SUPREME. COURT OF THE STATE.OF.NEW ~YORK._
TCCUNT T OF NoW YORR SowE S Bl RBwhie. -

........................................ X :
QRDER/// s
'THE MERCURY BAY BOATING CLUB INC., L ocyg,
i
! Plaintiff, : Index No. 21299/87
-against- : Case 1

HSAN DIEGO YACHT CLUB and ROYAL PERTH
YACHT CLUB OF WESTERN AUSTRALIA
{INC.),

Defendants.

tIn the Matter of the Application of
SAN DIEGO YACHT CLUB,

Petitioner, Index No. 21809/87

Section.8-1.1(c)(1l) or otherwise,
i interpreting the D=zed of Gift

f0of the America's Cup, or in the
;alternative amanding the terms of
iszid Deed of Gifrt.

i

i
¥

i
ﬁfor an order pursuant to EPTL Case 2
i :

it
i
;

i
i

|
5
B
:
ik . . . -
: Plaintiff in Case 1, THE MERCURY BAY BOATING CLUB

}
1 INC., having moved bty Order to Show Cause dated August 31, 1937

‘

“f£or a preliminary injunction and declaratory relief and
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Petitioner in Case 2, SAN DIECC YACHT CLUZ, naving moved by
Order to Show Cause dated September 4, 13387 for an order
interbreting oﬁ alternéﬁivély;a:endingftﬁe ﬁéed of Gifé of the-
America's Cup pursuant to EPTL Section B—I.i(c)(l),
NOW, upon reading and filing the Order to Show Cause/’
dated August 31, 1987 and exhibits attached thereto, the
affidavit of Gebrgg N. Tompkins, Jr., sworn to August 28, 198:
and the affidaQits of Raymbnd John Morcom, sworn'to August 28!
1987 and Humphrey Michale Gerard Fay, sworn to August 28, 198

attached thereto, the Verified Complaint of August 28, 1987 ari

exhibits

SMhmiésedmsha&eu&th, the affidavit‘éf Humphrey Michael-Gerard;
Fay, sworn to September 9, 1987 and exhibits attached thereto .
the Reply Memorandum of Law of The Mercury Z2ay Boating Club
Inc. filed September 18, 1987 and exhibits attached thereto,

the reply affidavit of Humphrey Michael Gerard Fay, sworn to

September 16, 1987 and exhibits attached thereto, GRS
Wemarandum of L a9 fubhec ROy
I Anskral dduwdabsdaSepESiuben: e Sk © affidavit of Ian Fiel”

SFORECCEE R e S atbesEorn

Cameron, sworn to September 15, 1987, the affidavit of Stanley

Edward Reid, sworn to Septemter 15, 1987, the affidavits of

Douglas R. Jensen, sworn to September 18, 1387, with proof of
due service thereof upon the defendants in Case 1 or their

attorneys, the attorneys for the Petitionsr in Case 2 and on

ithe cffice of the Attorney Gen=aral cf tha State of New York,
N
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affxdavxt of Edwara L. Johnson, swotn to Seo-ember 8, 1387, the
affidavits of Bruce Nelson Davidson, swcrn o September 4, 1987
and September 7, 1987, SRS HES T RS o FRH IR ET SAr UL gt ¥Echt
abudakedoSephembeawdesld87, the affidavit of Robert G. Stone,
sworn to September 8, 1987, the affidavit of John K. Marshall,

sworn to September 8, 1987, the affidavit o Assistant Attorney

General David G. Samuels, sworn to September 8, 1987, sha.‘

TeRenSupRLongREalridenor andumrofrEaIns Diego-¥acuChubsdated
| Septenber b lns 1382 shesNenorandumen fxEawiol -San~BieGemlsahta
Mndahed&S@pLW&g;:LS:sﬁ:, the affidavit of Assistant
Attorney Generai Robert R. Molic, sworn to September 25, 13987,
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WWWMﬁ—Mﬁ - Ror anfoballiey ot - 20wl %2 21,5 2> ‘Generatrototxe
§s¢at°fo£ Law&ﬁﬂ#&ralbﬂanéopposztzon te»thermo&unrjmbCasanbm~
and after hearing on.September 9, 1987 George N. Tompklns, Jr.;
Esq. and John M. Boyle, Esq., of counsel for the plaintiff in 7
Case 1 in supportvof the motion in Case 1 and in opposition to _
the motion in Case 2, and Jack Zepp, Esq. and Kenneth M.
Poovey, Esg., of counsel for defendant San Diego Yacht Club in[
Case 1 and the petitioner in Case 2, David G. Samuels, Esg., of
counsel for the Attorney General of the State of New York, andm
Howard B. Comet, Esg., of counsel for the City of San Diego, ié
opposition to the motion in Case 1 and in support o§ the motiol.
in Case 2, and t@e Court having consolidated Case 1 and Case 2
for disposition, and due deliberation Having been had, and the
le p0s ncvi
Court having peessd a wrltteq decision on November 25, 1987,
NOW, ca motion of Condon & Forsyth, attorneys for

plaintiff The Mercury Bay Boating Club Inc. in Case 1, it is

ORDERED that the moticn of plaintiff The Mercury Bay -
Boating Club Inc. for declaratory relief in Case 1 bg*ag¢ﬁgpeé“
samecbaxeby is granted and, it is further

ORDERED that the motion of petitioner San Diego Yacht

‘Club in Case 2 sewandsthe..saps.figzsby is denied and, it is

further
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wanehw is dismissed and, it is further
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BERERRD
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that the Notice of Challenge of The Mercury
i/Bay Boating Club Inc. dated July 15, 1987 is a valid Notice of
Challenge which entitles The !ercury Bay Beating Club Inc. to Q

sail a match for the America's Cu» and San Dieco Yacht Club

must-treat the Notice of Challienge as such in accordance with
the terms of the Deed of Gift of The America's Cup of October
24, 1887 as amended by orders of the Supreme Ccurt of the State
of New York dated December 17, 1956 and April 5, 1985 and, it
is further
A~O QDA T

. ORDEREQAthat San Diego Yacht Club, having accepted the
America‘'s Cup pursuant to the terms of the Deed of Gift of
October 24, 1887, as amended as aforesaid, must sail a match
for the America's Cup in accordance with the terms of the Deed

of Gift and the valid Notice cf Challenge of July 15, 13987 of

The Mercury Bay Boating Club Inc., forfeit the America's Cup to

the challenger, The Mercury Bay Boating Club Inc., or negotiate

agreeable terms with the challzsngar, and it is further

QRDERED that @aﬂ#éenm&éeaﬁgagga&haaﬁvéhsam@&?aﬁ*?ﬁsa£
‘degtgﬁat&ﬁzxggkieﬁﬁﬁﬁﬁcﬁse$@~aﬂémg§ﬁgggg;@;#aﬁ:&heamo&&gn and
e dd Smisaabaieia e RPobhtior PrECEsSE™ 2, the mction of

plaintiff, The Mercury Bay Bozting Club Inc., for a preliminary

!injunction in Case 1 pending destermination of the action aedad
3 i ‘ . .
“Hﬁeﬂbéwebﬁgﬁééﬁgﬂwaﬁd is hesebv daniad as moot and, 1t :is

s further
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ORDERED that the ten (10) month notice pericd in the

1id Notlce of Chailenge .cf The Mercury 5ay Boating Club Inc.

of July 15, 1987, prev1ously tolled by the Caurt on Seétémber

9, 1987 pending determination of the motions and actions in

shall resume and continue to run from the
LY A JeocafEn
dei with notice of entry

Case 1 and Case 2,

date of service of a copy of this or

upon the attorneys for the parties and on -the office of the

Attorney General of the State of New York.

ENTER

, ,
CARMEN BEAUCHAMP CIPARICK, J.s.C.
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SUPREME COURT : NEW YORK COUNTY
IAS PART 15

—----—O-——.—_ua-—-._--

THE MERCURY BAY BOATING CLUB INC.,
Plaintiff,

- against -

SAN DIEGO YACHT CLUB and ROYAL PERTH
YACHT CLUB OF WESTERN AUSTRALIA {(INC) Index No.
Defendant. 21299/87

In the Matter of the Application of
SAN DIEGO YACHT CLUB,

Petitioner,
for an order pursuant to EPTL Section
g=-1.1(c)(l) or otherwise, interpreting
the Deed of Gift of the America's Cup,

or in the alternative amending the
terms of sa .d Deed of Gift.

CARMEN BEAUCHAMP CIPARICK, J.:
The Cicy of San Diego moves pursuant to CPLR 1013 for leave
to intervene after final disposition of the above entitled action

by this cou<t in a semdorandum decision dated November 25, 1987.

——

The motion is addressed to the discretion of the Court.

This litigation Telates to the interpretation of the terms
of the deed of gift of the America's Cup and the validity of the
challenge by the Mercury Bay Boating Club to sail a match for the
cup using boats measuring ninety feet on the water line. In its
prior decition, this Court upheld the validity of the challenge

- - — " ———— —— .+ =+

and declined to interpret or amend the deed of gift in the mannet
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sought by'the san Diego Yacht Club. Although the City of San e
Diegc has peen on notice of these proce'e'di'nge since™ their S A
commencement and participated in hearings and submitted memoranda
prepared Dby independently retained local counsel, the z:ty enly
now seeks leave to intervene after the issues raised in the case

have been finally determined. Until ¢this time, the City

apparently believed that its interests were adequately

represented by the San Diego Yacht Club (and the New York State
Attorney General) whose positions the City had wholly adopted and

endorsed. The change in circumstances appears to arise out of

the public announcements of the San Diego Yacht Club and the

vMercury Bay Boating Club~ stating that they do not intend to
appeal the court's determinat:.on. As a result;—the City’ of Sa.n‘—;.a_f
Diego seeks leave to intervene for the purpose of bringing an
appeal.

Mercury Bay Boating Club and the New York Yacht Club oppose
intervention of the grounds that the City is not a beneficiary of
the charitable trust and.tl.e:efore lacks standing to participate
in this litigation as a party and that despite contrary
contentions by tlé& City, its interests are adequately represented
by the San Diego Yacht Club and the New York Attorney General. -

The City of San Diego asserts that its interests are not
being adequately represented and contends that it should be
allowed to intervene based upon an alleged real and tangible
interest in the outcome of the litigation as a potential site

for the upcoming event. The City states that Mercury Bay and the_ .
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San Diego Yacht Club seem to think that they can.g
the races be*held in San Diego and force thcmcityazoj%bot-the-

competition and to provide the necessary support aervices and

facilities. -

The motion by the City of San Diego for leave to intervene
is denied in the exercise of discretion. First the court notes
that the City had adequate opportunity to seek intervention prior
to final judgment and failed to do so. Generally, intervention

after final judgment has been rendered is sparingly granted

(Auerbach v. Bennett, 64 AD2d 98 mod, 47 NY2d 619). In this

case, the circumstances do not justify the exercise of discretion
by t@e court to grant intervention when the partics di:cctly‘
impacted (the defender-trustee and a challenger-bcneficia:y)
appear to be willing to abide by the prior determdnation of the
court.

Furthermore, the court £finds tha" the City of San Diego
lacks standing to participate in this litigation as a party.
Although a potential litigant need nct be & beneficiary of a
charitable trust to have standing, a real and substantial

interest in..the subject matter of .he trust is essential.

(Matter of Petroleum Research Fund, 3 AD2d 1) The City of San
Diego lacks the :oqui;itc real and substantial interest in this
controversy. Rather than being real and substantial, the only
interest of the City of San Diego or any other City in this
controversy is peripheral as a possible site for future

competition. The City has no discernable interest in the

6o
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to the provision in the trust instrument giving the dctcn’;sapt* 5L

-
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the cup the power to set the venue and courses for the races,
subject to the mutual consent provision. This court's prior
determination in no way alters that clause or the options
available to the defender under the provision. San Diego will
only be impacted when and if the San Diego Yacht Club as
defender, exercises its power to set the venue for the upcoming

event in its home City of San Diego. At this time it is not

clear where the next America's Cup competition will be held.

while the San Diego Yacht Club initially intended to defendthe ™

cup in San Diego, in view of the nature of the Mercury Bay
challenge, the San Diego Yacht Club has at this time declined to
commit itself to any particular site for the races. The San
Diego Yacht Clﬁb has indicated that it has been considering
Hawaii as another possible site for the event. .

Even if the City of San Diego had standing; the court
concludes that intervention by it would still be unwarranted at
this stage in the 1litigation and in view of the apparent
willingness of the pa;'tiu to abide by the court's decision.
Furthermore, to allow intervention based upon speculation that
the City of San Diego will ultimately be chosen to host the

competition would invite future intervention by any of the cities

—that may be considered by the_defender to host the event. While

i

¥




the deed gives the defender :the right to select the- vennc:nt;:h

-o'hv

M- -xer .‘-J%O“"..

races, it doesenot’ t‘e"ﬁ.low that if San Di
the City will be forced to host the coapetii-!sicn
support services and ‘facilities. Nothing it;.-thla'
decision limits the City of San Diego ia
regulations and police powers as it would with similar boating ct:_
other sporting events., If the City of San Diego is selected as
the site for the America's Cup competition and the City objects
to that choice, it 'may pursue any available remedies in the
California Courts. ‘
Accordingly, the motion is denied. This constitutes thc-“'

order of the court.

Dated: December3¢ 1987 e
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

_______________________________________ X
THE MERCURY BAY BOATING CLUB INC., : Index No. 21299/87
Plaintiff, :
-against- :
SAN DIEGO YACHT CLUB and ROYAL PERTH :
YACHT CLUB OF WESTERN AUSTRALIA
(INC.), :
Defendants. :
_______________________________________ x

In the Matter of the Application of
SAN DIEGO YACHT CLUB,

Y]

Petitioner,

for an Order pursuant to EPTL
Section 8-1.1(c) (1) or otherwise, DEMAND FOR
interpreting the Deed of Gift COMPLIANCE WITH
of the America’s Cup, or in the ORDER/JUDGMENT
alternative amending the terms of
said Deed of Gift.

s

[X]

TO: SAN DIEGO YACHT CLUB, the Trustee, Holder and Defender
of the America’s Cup and defendant in the above entitled
action:

You are hereby notified that annexed hereto and
herewith served upon you is a duly certified copy of the
original Order/Judgment entered in the above entitled action
in the office of the Clerk of the County of New York, City of
New York in said county on the 28th day of December, 1987,
and you are hereby further notified and required forthwith to

comply with said original Order/Judgment and to defend the

America’s Cup, in accordance with the Deed of Gift of the
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. America‘s Cup of October 24, 1887 as amended by orders of the

Supreme Court of the State of New York dated December 17,
1956 and April 5, 1985 and the valid Notice of Challenge of
July 15, 1987 of The Mercury Bay Boating Cluthnc., with a
single masted keel yacht (monohull) not more than ninety (90)
feet on the load waterline in the ocean waters of San Diego
in a series of three (3) races the first of which will
commence on September 19, 1988, as you are directed and
required to do in and by the original Order/Judgment, first
above mentioned; and you are hereby further notified and
required forthwith to comply with, carry out, and obey the
provisions and directions of said original Order/Judgment;
and that in default of your so doing a motion will be made to
the Supreme Court to punish you for civil contempt of court,

to compel your obedience to the requirements of said original

‘ Order/Judgment and to order the forfeiture of the America’s

Cup to The Mercury Bay Boating Club Inc. for your failure and
refusal to defend the America’s Cup in accordance with the

provisions of the aforesaid original Order/Judgment.

Dated: March 28, 1988
New York, New York

Yours, etc.,

GEORGE N. TOMPKINS, JR.

CONDON & FORSYTH

Attorneys for Plaintiff

THE MERCURY BAY BOATING
CLUB INC.

1251 Avenue of the Americas

New York, New York 10020

(212) 757-6870

6"



SAN DIEGO YACHT CLUB
1011 Anchorage Lane
San Diego, California 92106

Fred Zepp

LATHAMS & WATKINS

Attorneys for San Diego Yacht Club
885 Third Avenue

Suite 1000

New York, New York 10022

ATTORNEY GENERAL OF THE STATE OF NEW YORK
Charitable Trusts Division

120 Broadway

New York, New York 10271

Douglas R. Jensen

GASTON, SNOW, BEEKMAN & BOGUE

Attorneys for Royal Perth Yacht
Club of Western Australia (Inc.)

14 Wall Street

New York, New York 10005

Robert S. Erskine, Jr.

CARTER, LEDYARD & MILBURN
Attorneys for New York Yacht Club
2 Wall Street

New York, New York 10005

Richard Sharfman
SHARFMAN, SHANMAN, PORET
& SIVIGLIA, P.C.
Attorneys for Royal Burnham Yacht Club
1370 Avenue of the Americas
New York, New York 10019

Howard B. Comet

WEIL, GOTSHAL & MANGES
Attorneys for City of San Diego
767 Fifth Avenue

New York, New York -10153




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

________________________________________ X
THE MERCURY BAY BOATING CLUB INC.,
Plaintiff, : Index No. 21299/87
-against-
SAN DIEGO YACHT CLUB and ROYAL PERTH :
YACHT CLUB OF WESTERN AUSTRALIA
(INC.),
Defendants. :
........................................ X

.

In the Matter of the Application of
SAN DIEGO YACHT CLUB,

e

Petitioner,

(X

for an Order pursuant to EPTL
Section 8-1.1(c) (1) or otherwise,
interpreting the Deed of Gift

of the America‘’s Cup, or in the ASSIGNED TO
alternative amending the terms of JUSTICE C.

said Deed of Gift. BEAUCHAMP CIPARICK

c s X as

.

CERTIFICATION
I HEREBY CERTIFY that the attached is a true and
correct copy of the Order/Judgment entered in the above-

entitled action on December 28, 1987.

GEORGE N. TOMBKINS, J

CONDON & FORSYTH

Attorneys for THE MERCURY BAY
BOATING CLUB INC.

1251 Avenue of the Americas

New York, New York 10020

(212) 757-6870 71

Dated: March 22, 1988
New York, New York




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: [A3 PART 15

............................................ x

[n the Matter of the Application of the D

ROYAL BURNHAM YACHT CLUB, : Index No.
Petitioner, : 015693/838

for an Order pursuant to Sections 7-2.6 and : Seq. #8001 &

8 of the EPTL or otherwise removing the : 002 =

San Diego Yacht Club as the Trustee under : o3

the Deed of Gift, unless it consents to a :

Challenge Round in advance of the next ;

America's Cup match. :

———————————————————————————————————————————— x

CARMEN BEAUCHAMP CIPARICK, J.:
This 1is the third in a serjies of special proceedings in

which interested yacht clubs have sought the intervention of the
court in conducting the America’s Cup yachting competition.

In the first and second Proceedings, the court determined
that Mercury Bay Boating Club tendered a valid challenge to race
for the cup in yachts measuring ninety feet on the waterline (now
called “K-boats") and that the defender/trustee, San Diego Yacht
Club, had not made ocut a case to Justify wholesale amendment of
the one-hundred year old deed of gift governing the America’s
Cup. Thereafter, the court denied a post-judgment motion by the
City of San Diego (as the likely site for the races) to intervene
for the purpose of appealing the court's prior determination.

In this latest proceeding, the only issue Airectly raised
is whether San Diego Yacht Club as defender of the cup, in order
to be consistent with its fiduciary obligations, must agree to a
multi-national elimination series to be held between the first
valid challenger (Mercury Bay Boating Club) and any other

interested foreign challengers, including petitioner, the Royal
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Burnham Yacht Club of Great Britain, for the right to sail a
match for the cup against San Diego Yacht Club.

Royal Burnham Yacht Club ("Royal Burnham”) petitions the
court to declare that San Diego Yacht Club ("San Diego”) 1is 1in
violation of its fiduciary obligations as trustee by failing to
negotiate in good faith with Mercury Bay Boating Club ("Mercury
Bay") regarding a multi-national regatta. Royal Burnham seeks to
enjoin an America's Cup that does not include an elimination
series and/or does not allow interested challengers adequate time
to prepare for the race. Finally, petitioner wants San Diego
removed as trustee unless it agrees to allow a multi-national
elimination regatta.

San Diego cross-moves pursuant to CPLR 3211(a)(7) to dismiss
the petition for failure to state a cause of action and on the.
ground that Royal Burnham lacks standing to institute this suit.

STANDIKG

Before turning to the merits of this case, the court finds
that Royal Burnham has standing to commence this proceeding on
the unique set of facts alleged by petitioner and largely
unrefuted by San Diego. Specifically, after the UMHercury Bay
challenge, Royal Burnham issued a challenge %o compete for the
cup and later tendered a $25,000 deposit with San Diego which was
recently returned. Prior to and following this court’s prior
determination as to the validity of the Mercury Bay challenge,
San Diego assured Royal Burnham that it would be competing in the

next America's Cup and that it should carry on with’ necessary

L]
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preparations. Based on those assurances and San Diego’s frequent
declarations (in court and to the media) that a one-on-one match
race without a challenger elimination series would diminish the
quality of competition and destroy the America's Cup, Royal
Burnham committed or spent approximately $6,000,000 to prepare
for the races.

Generally, a mere beneficiary of a charitable trust does not
have standing to commence suit to interpret or enforce the trust
(18 N.Y. Jur. 2d Charities, Sec. 40) and must instead rely on the
New' York State Attorney General to champion its cause (Estates,
Powers and Trusts Law Sec. 8-1.1[£]). In this case, the court
finds that Royal Burnham has demonstrated sufficient special
interest in the subject of the trust to confer standing to
maintain this proceeding.

Wﬂlﬁﬂmﬁﬁmﬁ

The starting point for determining whether a multi;national

elimination regatta may ba forced upon San Diego is the America’s

Cup deed of gift and Mercury Bay's valid challenge. Mercury

Bay’s challenge called for a race in ten months’ time using boats
measuring -ninety feet on the waterline. Therefore, with court
ordered tolls computed in, the races are scheduled to begin in
September, 1988, unless the competitors can agree to an alternate
schedule. From the start, Mercury Bay has expressed its
willingness to consent to a challenge series but has been
reluctant to agree to postpone the races and has refused to agree
to race in smaller boats. At this point, Mercury Bay has

publicly (and in communications with San Diego and the court)
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expressed its willingness to postpone the races to 1989 to give
other interested competitors time to prepare for the race. 5an
Diego has intermittently indicated a willingness to allow a
challenger series but only on terms that would require Mercury
Bay to scrap its already launched vyacht and to race in a smaller
boat. More often, San Diego and its defense manager, Sail
America, have stated that they just want to get the big boat
challenge over with so that they can concentrate on an
extravaganza using twelve-metre boats off of San Diego in 1991.
In short, the two competitors have been unable to arrive at
acceptable terms relating to such factors as an elimination
round, which would clearly be permissible under the deed’'s
flexible mutual consent provision. Instead, the parties are
proceeding unde; the terms of the deed which govern absent mutuél
agreement.

Under the terms of the deed, unless the parties can agree to
another format, the parties must sail a one-on-one match race for

the cup. Significantly, nowhere in the deed is the possibility

,0f a challenger elimination series mentioned and in fact,

throughout much of its history, the America's Cup has been held
as a2 match race. The multi-national regatta format was
introduced relatively late in the event’s history, in the 1950's.

Examination of the deed and reference to America's Cup
traditions make it clear that the multi-national eliminaticnk
format is permissible under the mutual consent clause but that

absent mutual agreement a multi-nation series cannot be forced
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upoen che Cumpetitors. Jdince the parties have not as yet been
able to agree to mutually acceptable terms and because a
compelling case has not been presented to justify present
amendment of the deed, the competitors must proceed with a match

race. Nothing in this decision or the court’'s prior decisions

shall preclude the competitors, up until race time, from agreeing .,

to hold a multi-national regatta and such a course of action 1is
encouraged by the court in the interests of sportsmanship and for
the good of the America’s Cup. The litigants are encouraged to
compete for the cup on the water rather than in the courtroon.

‘.. Accordingly, the application is denied and the petition is

dismissed.
‘Thls constitutes the judgment of the court.

Dated:

:‘Z Z/ / C]Y 1 “7/("777.,4-«.-; /émf«’é;Mf,_

’ e
é[uz
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SUPREME COQURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

THE MERCURY BAY BOATING CLUB INC., :

[

Plaintiff, Index No. 21299/87

-against- :
SAN DIEGO YACHT CLUB and ROYAL PERTH

YACHT CLUB OF WESTERN AUSTRALIA
(INC.),

¢eo

NOTICE OF MOTION

o0

Defendants.

0w

In the Matter of the Application of
SAN DIEGO YACHT CLUB,

oo

»o

Petitioner,
ASSIGNED TO

for an Order pursuant to EPTL JUSTICE C.

Section 8-1.1(c) (1) or otherwise, BEAUCHAMP CIPARICK
interpreting the Deed of Gift

of the America’s Cup, or in the
alternative amending the terms of
said Deed of Gift.

oe

80

se

a0

PURSUANT TO CPLR 5104 and Judiciary Law § 753, San
Diego Yacht Club must heed this
WARMING
YOUR FAILURE TO APPBEAR IH
COURT MAY RESULT IN YOUR

IMMEDIATE ARREST AND IMPRISOMMENT
FOR CONTEMPT OF COURT

[\d g

PLEASE TAKE NOTICE that upon the attached Affidavit

of George N. Tompkins, Jr. sworn to on May 3, 1988, the

\accompanying Memorandum of Law and upon all the prior papers and

7

i

!

i
|

ORAL ARGUMENT REQUESTED -

i

t
{
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proceedings herein, a Motion will be made by plaintiff The
Mercury Bay Boating Club Inc. in Room 325 at the Courthouse
located at 60 Centre Street, New York, New York, on the 18th day
of May, 1988 at 9:30 a.m. in the forenoon of that day or as soon
thereafter as counsel may be heard, for an Order:

1. of Enforcement pursuant to CPLR 5104 and
Judiciary Law § 753 punishing defendant San Diego Yacht Club, by
fine or imprisonment or both, for civil contempt of Court for
San Diego Yacht Club’s failure to comply with and obey the
provisions and requirements of the Order/Judgment duly entered
in the above entitled action on the 28th day of December, 198};

2. compelling compliance by defendant San Diego
Yacht Club with the Order/Judgment of this Court entered on
December 28, 1987;

3. and for such other and further relief as the

Court may deem just and proper.

The above-entitled action is for deé}aratory and

other relief.

PLEASE TAKE FURTHER NOTICE that answering Affidavits

and other papers, if any, must be served at least seven (7) days
t

&
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before the return date of this motion.

Dated: New York, New York

TO:

May 4, 1988
Yours, etc.

GEORGE N. TOMPKINS, JR.

CONDON & FORSYTH

Attorneys for THE MERCURY
BAY BOATING CLUB INC.

1251 Avenue of the Americas

New York, New York 10020
(212) 757-6870

SAN DIEGO YACHT CLUB
1011 Anchorage Lane
San Diego, California 92106

Fred Zepp
LATHAM & WATKINS -
Attorneys for San Diego Yacht Club

885 Third Avenue, Suite 1000

New York, New York 10022-4802

(212) 906-1200

David G. Samuels Esg.

ATTORNEY GENERAL OF THE STATE OF NEW YORK
Charitable Trusts Division

120 Broadway

New York, New York 10271

Douglas R. Jensen

GASTON, SNOW, BEEKMAN & BOGUE

Attorneys for Royal Perth Yacht
Club of Western Australia (Inc.)

14 Wall Street

New York, New York 10005

Robert S. Erskine, Jr.

CARTER, LEDYARD & MILBURN
Attorneys for New York Yacht Club
2 Wall Street

New York, New York 10005

Howard B. Comet

WEIL, GOTSHAL & MANGES
Attorneys for City of San Diego
767 Fifth Avenue

New York, New York 10153
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Richard Sharfman
SHARFMAN, SHANMAN, PORET
& SIVIGLIA, P.C.
Attorneys for Royal Burnham Yacht Club
1370 Avenue of the Americas
New York, New York 10019

™
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SUBREME SOURT NF THE STATE DF NEW UORK
COUNTY OF NEW YORK: IAS PART 15
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SAN DIEGO YACHT CLUB and ROYAL PERTH YACHT
CLUB OF WESTERN AUSTRALIA (INC.), ‘

Dafendants.
———————— a«-——--——-‘tdcua-—-—~..-¢.---——a——‘ a--w--x
Tn tha Manter of the Appllratingd ol
3AN DIEGO YACET CLUB,

Petitioner,

for an Order pursuant Lo EPTL 8ectlon
8-1.1(e)(1) or vtherwise, ipnterpreting thg
Deed of Gift of the America’'s Cup, or in :
the sltsrnative amending the terms of said =
Dead of GLft.

........................... ..-—*-c-a-v-'-"—'" x

P

CARMEN BEAUCHAMP CIPARICK, J.:

Mercury BDay Boatlng Club (‘Mercury Bay') moves pursuant %o
Judietary Law Sec. 753 and CPLR 5104 to enforcs the order of this
gourt entered cn December 28, 1387 and te¢ hold San Dilegn> Yacht
Glub  ("San Diege") in cilvil contempy sop violating the terms of
the ocourt's order. Mercury Bay cuntends that San Diego will be
in econtempt Lf the club arrives al the st&rtiﬁg 1ine to defend
the America's Cup in a multihulled vesse’ oy other woat not "like
or similar" to ¢he challenglog gacht “New Zealand.® “New
Jenland” is described as 8 “ninety foot $l00P rigged lhnel
(menohulled) yache.”

Royal Burnham Yacht Club ("Royal Burnham’') 3S2€Ks to
intepvene pursuant to CPLR 1013 to enforad an allaged agreemant

£s allow Royal Burnham to particlpate in 3 challenger slimination

81
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series, with the winnaer @aining the right to race  agalust San
Diago for the Amarica’'s Cup. "81o Aerow”,  [Royal darnhan’ s
yarht, {3 deascribed D7 its ownar as a sixty-five foot aliding
keel mcnohull yaeht.

The relicf asought by Royal Burnham must be derled. Although
it appears that the parties had a geperal agresment in  principla
to alloew Royal Burnham to sali-of’  against Meartury Bay, ap
szamination of the record before the court makes it clear tshat
e3sentinl terms of the race wers never agreed to and therafops an
enforceabls contract was never made. It ulso appears that thers
waa never a simultaneocus meeting of the minds between San Diego,
Mercury Bay and Rayal Burnham pegarding the terms of the
challenger sail-off,

Mercury Bay, in saéklnz to hold San Diego in eiwil contempt,
¢ontends the ordar of this court requires San Diego Yacht Club to
defend in a boat "like or similar" to Marcsury Bay's vacht and
that San Diego's expressed intent to defend in the nultinhulled
craft “Stars and Stripes” constitutes sontampt of this coury,

The parties agres Vhat "in erder to find that contempt has
ocourred in a given cas¢, it must be determined that a lawful
order of the court, clearly expressing an unejuivocal mandatae,
Was in effcat. It mMUSt appear, with reasonabdble Cceartainty, that
the order has been discboyed" (Matter of McCommick v. Axelrod, 59
N.Y. 24 874, $83). The order of the court forming the b;sls for
this contempt motion upheld Mercury Bay's challenge for the right

te raca for the America’s Cup 1n a boat measuring ninety feet op

g:3826.87.88. @9:48
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tha laad watar-lins and gave San Diegy the optiocon Lu  Lreat the
challenge a3 valid under the termy of the deed of gifhl., ¢o
negttlane  Sarmi adrezable Lo both tumpeiifors ander Lhe nmataal
congent clause or to forfelt the wup. Neither the declsisn of
the ceurt dated November 25, 1987 ncr the order entered on
Drcember 28, 1387 addressed the question of the type of boat the
defendzp muat race. In fsct, Lhe issues of the viabi_ity of
muitinall yacnts 1a the Aner.ca’'s Cup or whethey the defender
must meet Mcreury Bay's challeng= with a boat "llke or similar”
to the challenger’'s boat as expressed in the Notice of Challenge,
were not ralsed in prior proceedings or detlsrmlined by this court.

Maranry Bay apparently cunteads that by virtuye of ‘the
court's decision upholding the Megoury Bay challenge pursuant to
the <torme of the deed of gift, thet tha terma of the desd may
eleso form the basis for a econtempt holding. Mercury Bay contends
that under the deed, San Diego is gumpellsd to defend with a boat
liks or similar to the ninely fost Resl yacht specified in
Mercury Bay's Nollce ef Challenge. In other words, Meraury Bay
argues that the challenger, by seleciing its ant and by
notlifying the defender of Lts baslc dimensions as required by the
dead of gift, dictates the slze and type of yacht to be used by
the dafender and presumably any ¢sher conpetiicrs. Whather cr
net Marcury Bay is ultimately found %o Be correct, the issue was
not previocusly addressed Ly the court and is nct so clear as to
properiy form the basls for a sontempl determination. No  “like
or simliler” requlirement 13 uneguivocally meardated by reference to

ths ¢tarms of the America's Cup desd of gift, nor does the deed

@39: 4,
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apmcitically exclude maltihulled boats. ‘

Mernury Bav pnints oud that thy dead cails for 2 s4liling
“mat.ah ' and that aceordind o the last susviving dency, Guovge L.
Sahuyler, "‘'a match’' meany Jne pacly convandliag with anotner
party upon equal tarms a3 regards ths Lask of fe3t ¢to be
accomplished” (Letter of Georges L. Schuyler dated April, 1871).
Mazsupry Bay r2azins thab the wg2ence o0 the daad poquires A falr
and egqual race aad that in order Lo be fair and equal, the

challenging and detending vessels rust e of the same type,

Mercury Bay further polats to the seneral rule of sailing <that

due to fundamental differences in deslgn and perfarmange,

sultihulla are inherensiy faster Lhan monohulle.

The America’s Cup deed of gLfL sayw very 1ittle about the
chagactoristics of qualifylng yashts, The deed dictates the
permiassible sizc range of competing boats, which “ . . . it of
one mast, shall be not less than torly-foar {eel noy more vhan
nincty faet on the load water-lins, if of more than one mast “hey
ghall be not less than eighty fe¢et nor mors than oﬂe hundred and
£ifteon feet on the load water-line."

Conalusive effect and & yesulsing contempt finding cannot be
paged upen the language of the Jdeszgd regquiring the ¢hallenger to
state the dimensions of its Doat 1a the Ngitige of Challange. Nor
ean a finding of contempt be properiy macse based upon mersd
inferenca drawn from the “essengse’” of the dmed that the America’s
Cup cempatition must be faiy and squal. Instead 54 being so

claar as to constitute an untequlvesal mandata, +the concluiions
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Arawn by Mercury Bay goquire in dopth analysls af the deed and
its higtary. Tha gign&ficanca af the dimecsions rejuleed fu  the
Mer s sa of  Mallenge cannou be 3aLi to be 2o chviius  wash Lie
igsua has becema the subject of a hotly dleputed batile among
naval architects. The court finds Lhat the provisions of the
deed lack the requisite clagily, as ©o whether the challengar's
aholae of toat in effect diceates thal 30 the defander and 83
whether muigihuils are inherently carrsd from satling in the
Ameri~ca's Cup, to properly form ahve baslz for a finding of
contanpt.

The forogoing conclusion as it relates ty the viablilivy nf &

:multihull defenss is not altered by Muercury Bay's contentlon that

in sddition to never before being used in the America’s oup,
muleihulls have traditionally Leen systematically excluded from
participating in rices with monochulls. Mercury Bay ex:laiéa that
thers was no naed for the dasd to specifically eiclude multlhulls
because mixad races would never have teen contemplated by the
donor. Mercury Day's basic argument that a miged race is too
abaurd 4¢o even consider is fundanentally shaken by San Diego,
which poinis to a number of instences frem Schuyler’'s time in the
nineteenth century up to the present, where monohulls and
muloihulls have raced together on the same course without
necessarily being handicapped or divided into separate clagses.
In at least same instances, the only Jeslgn limitation appears to
be length.

Mersury Bay'a ergument thab a race Lelween & moaohull ard &

multihull would be v unfale az te e unthinkable fails o
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parauade the court that a finding of contmmpt Ls appropriate.
Tiav argament L3 andermised Ly tins gressn” popanariny  wf o mixed
races in Europa. Whether or not the general rule regaprding the
tnhercent spead capabilities of menohuils versus woultihulls is
applicable in this cays 19 debatabla. Although Mercury Bay's
exparts indicate that the multihusil will win avery time, Ean
Diags' § 9XEAYLS poinl Lo instances whe e mopohusls have  beatan
multihulls. Seome of the axperts also aszert that both “New
75aland” and "Stvazrs and Steipe=s’ are sf such radisal desigas that
the result of a race between them caniof he predicted.

In view of the foregulng, the court determinas that @
finding of c¢ivil contempt 13 uttezly unwarvanted in this cage.
Neither ¢this eourt's order, uer the tarms of the desd of LIV
incorporated therein, 9 wnegquivocally state that multihuljed
boats are prohibited or that a defender must be the challenger in
a "lilke or similar“ yacht, 8o as Lc consnizute cantampt by Han
Diego 4f 4t <chooses to defend in suzh & boatv.

Rasolution of the issue of whathier a multihulled boat is
permittad to , race in the America's Cup cannot properly be
dgto:mlned by the e¢ourt in the coniaxl of a acontenpt moetion. The

parpose of a eontampt molion is 1o determine whether & party

violated the clear and wnegquivocal mandate of the court, ln tals
case, even that determination 1is somewhat prematures since any
improper act by San Diego wouuld neseszarlly occur in the future.
The dead spacifically glves Lhe defender the right to name its

boat at the last possible momsnl, at tre starting line on the
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first day of the races' in this caze, abuent mutual agreement by
the partles. on Septamber 13, 1988 In addition, Th2 <ourt netes
VVVVV cha~ evea Mersiry Bay has ast bean aonzostent lu del{liaing wha
B charsctoristics of what iL would consider a  suitable defender,
instasad, Mercuey DBay’'s dofinition of what 1t regards as
suffiaiently 1like and similar Lo “New Zealand” has avolved
glgnificantly over time, as L¢ such aaarannirissiis  as langth,
weight, suitzble rizg;ng and whathner the2 bheat must be @ kel
vache {even though the deed scecifinally sta~es thas centerbgoards
and eliding keels are always allowed).

7t would be manifestly improper for the Qourt to dictate
conditlionas for the upcoming rs:es, in the conlex® f & coutenpt
proceading where the only issue that can proparly be determined
is the extremely narrow issue of whether the ¢lear and
unegquivocal mandate of the gourt has been violated,

Ta additlon to belng procedurally improper in the context of
a eontempt proceeding, to detarmline the boav isguse at thiz time
would be to render a largely meaningless advisory opinion.
Again, under the deed, the defender is nct required to chovse its
boat until it arrives a¢ the starling ltne.. The aonclusion that
a pre-race determination regarding psrmiesible boats would De
premature, 18 bolstersd by the evaer avolving positicn of Mercury
Bay regarding the precise naturs of a boat that it would deem
sultable and +the numerous practical difficulties with Mercury
Bay's suggeated “like or similaz” standard. For the court to
rednder a definitive determinasion &t this Jjuncture weuld

acuntenance continued bickering, ard encourage further ilitigation
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which would jpnevitably delay aommanscement of the races. ™ie
anurt tharafacse ~ynaludes thar gzl 3 drmoapmiration  sannot b2
made prior to aomplation af the Amcrica’s Cup ragas. This sourt
ecannct be used by the parties to obtaln preliminary rulings on
tssuzs of naval architecture. The parties will not daufler
subztantial prejudics Ly being raquired Tt seclk such rulings at
ene r~oncluaton of the rases, giace both Doats adw already Bullen
and launched and have Lwen practicing ia San Dieage, where the
comgstition will be held.

Nothing in thxz.decision shou.d be jnlerpreted as indicating
ehat muléihulled beoats ars eithef parmiitled oF varred undar the
America'a Cup deed of gife.

The America’s Cup deed i & ralatively simple desument that
seaks to encourage international compatitien among sporvsmen
without providing for fuLrlcales rules and disputs resolution

mechaniama that have become prominent foval polnts in owr time,

The visioan that dchuyler and the otasr dorors sought Yo
psrpctuate over the years was thet cf an internallonal race on &
grand =calc among boats on the s¢as and aot & land vound batbtle
ameng claver lawyers {n the csvurtacuse. Ny peevisions are made
in the deed for any international yashting organlzation oOF panel
to plan, set terms, prumots and gunerally referes the running of
the races.

The intent of the deed seunms Lo Le that the parties must
design, build and race their Buats al thalr e¢wn risk, subject O

possibla disqualification and fozisizures at the esnslusion of the
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races. for instance, forfeliture or digqualification would be
mandated 1f a sontasvant's boat exceeds ‘he lgagth limitasionz in
the deed  or it the ~haliangar’'s3 poar  wmxeedd Lol L2ngen
dimensions listed in 1%3 Notice of Ghallengs. The same resull i3
possible if a boat 18 so radical in 1%s diesign @s Lo £lsk being
outside of the minimal bounds set by thes daed.

The partles, by their thrae aps2araass:s befoyrs  thls <court
and thelr wellecnzonicled inablility (Ae) negetiate thelr
differenses 4in  the best interwste ol the Amevica's Cup, have
¢irmly convinesd this court that aven L the dispule regarding
the proper characteristlics of the defender wWas resolvabie at thls
Juncture, ther= would likely Le & number cf additimnal pre-race
disputes involving matters of pnaval architecture, rules or terms
of the race. For the court to cesolve such dlspules in a
plecemeal fashion would be jpefficlent and would countenance
additional disputes. To do so would likely cause harm to the
America's Cup and ruan cuunimg Lo the expressed intent of the deed
vo foster "friendly competition between forelgn wountries.”

The 4ime has coms for the sallors Lo he permitied %o
participate Lo the America's Cup. The parties are direct;d Lo
proceed with the races and to raserve thelr protests, LI any,

until after ceompletion of the Amejlca’s Cup races.
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_ Accordingly, vhe motion

intervene i3 danisd,

Yacht Cluk in csntempt of court.

This con

Dated: w<a.‘2>", 19%¢

TEL: 0064-09-371-436
?,25.1988

by Royal Burnham

as L= Marcur? 3a

10

26,07 .88
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FIRST DEED OF GIFT (1857)

Any organized yacht club of any foreign country shall
always be entitled through any one or more of its members,
to claim the right of sailing a match for this cup with any

cht or other vessel of not less than thirty or more than three
undred tons, measured by the custom-house rule of the
country to which the vessel belongs.

The partes desiring to sail for the cup may make any
match with the yacht club in possession of the same that may
be determined upon by mutual consent; but, in case of dis-
agreement as to terms, the match shall be sailed over the
usual course for the annual regatta of the yacht club in
possession of the cup, and subject to its rules and sailing
regulations — the challenging being bound to give six
months’ notice in writing, fixing the day they wish to start.
This notice to embrace the length, custom-house measurement,
rig and name of the vessel.

It is to be distinctly understood that the cup is to be the
property of the club, and not of the members thereof, or
owners of the vessel winning it in the match ; and that the
condition of keeping it open to be sailed for by yacht clubs of
all foreign countries upon the terms above laid down, shall
forever attach to it, thus making it fpex—petually a challenge
cup for friendly competition between loreign countries.
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SECOND DEED OF GIFT .(1882)

Any organized yacht club of a foreign country, incorpo-
d e g;iﬂmre, iraity oe

_rated, patented, or licensed by the

Sther executive department, having for its annual regatta an

“ecedin water-course on the sea or on an arm of the sea (or one

which combines both), icable for vessels of 300 toms,
shall alwavs be entitled, one or more of its members,
to the right of sailing a match for this cup, with a yacht or
other vessel propelled by sails only, and constructed in the
country to which the challenging club belongs, against any
one yacht or vessel as aforesaid, constructed in the country
of the club holding the cup.

The yacht or vessel to be of not less than 30 or more than
300 tons, measured by the custom-house rule in use by the
country of the challenging party.

The challenging party shall give six months’ notice in writ-
ing, naming the day for the proposed race, which day shall
not be later than seven months from the date of the notice.

The parties intending to sail for the cup may, by mutual
consent, make any arrangement satisfactory to both as to the
date, course, time allowance, number of trials, rules, and sail-
ing regulations, and any and all other conditions of the match,
in which case also the six months’ notice may be waived.

In case the parties cannot mutually agree upon the terms
of a match, then the challenging party shall have the right to
contest for the cup in one trial, sailed over the usual course
of the annual regatta of the club holding the cup, subject to
its rules and sailing regulations, the challenged party not
being required to name its representative until the time
agreed upon for the start.

Accompanying the six months’ notice there must be a
custom-house certificate of the measurement, and a state-
ment of the dimensions, rig, and name of the vessel.

No vessel which has been defeated in a match for this
cup can be aguain selected by any club for its representative
until after a contest for it by some other vessel has intervened,
or until after the expiration of two years from the time such
contest has taken place.

Vessels intending to compete for this cup must proceed
under sail on their own bottoms to the port where the contest
is to take place.

-8 the club holding the cup be for any cause dis-
salved, the cup shall be handed over to any club of the same
nationality it may select which comes under the foregoing
rules.

It is to be distinctly understood that the cup is to be the
property of the club, and not of the owners of the vessel
winning it in a mfatch,and that thye‘cc:xdmonc'h;h‘ zif'k ing it
open to be sailed for by organized t all foreign
countries, upon the terms above laid down, shall forever
attach to it, thus making it perpetually a Challenge Cup for
friendly competition between foreign countries.

Geosce L. Scuuviza.

T —————— . -
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THE ARM OF THE SEA INTERPRETATION

JUDGEMENT OF THE SUPREME COURT OF THE STATE OF NEW YORK
DATED SEPTEMBER 20, 1984

An application having been made by petitioner The Royal Perth Yacht Club of
Western Australia Incorporated for an order interpreting certain provisions of a Deed
of Gift of the America's Cup dated October 24, 1887 between Ceorge L. Schuyler and
The New York Yacht Club, as amended by order of the Court dated December 17,
1956 (Index No. 12656/56);

NOW, upon reading and filing the order to show cause dated August 8, 1984
(Alfred M. Ascione, Jr., J.) with proof of due and timely service on the Attorney General
of the State of New York, the petition of The Royal Perth Yacht Club of Western
Australia Incorporated, verified the 30th day of July, 1984, and annexed exhibits, and
the affidavit of Eugene M. Kinney, sworn to the 20th day of July, 1984 and exhibits
thereof, all in support of the petition, and the notice of appearance and consent of
the Attorney General of the State of New York, acknowledged the 13th day of August,
1984, consenting to the pettion;

AND, 2 memorandum decision and order dated September 4, 1984 and entered
September 7, 1984, having been rendered granting the petition;

NOW, upon the motion of DeForest & Duer, attorneys for petitioner The Royal
Perth Yacht Club of Western Australia Incorporated, it is

ORDERED AND ADJUDGED, that the petition of The Royal Perth Yacht Club
of Western Australia Incorporated is granted with the consent of the Attorney General
of the State of New York, representative of the public interest in the Deed of Gift, to
the extent of declaring that the Deed of Gift entitles the Chicago Yacht Club, ayacht
club of a foreign (i.e. competing) country as contemplated in the Deed of Cift, to enrol
and compete as a contestant for the “America’s Cup”.

enter,
Hon. Robert E. White J.S.C.
Justice

95




THE SOUTHERN HEMISPHERE AMENDMENT

ORDER OF THE SUPREME COURT OF THE STATE OF NEW YORK
DATED APRIL S, 1985

An application having been made by petidoner The Royal Perth Yacht Club of
Western Australia Incorporated for an order amending a certain provision of a Deed
of Gift of the America’s Cup dated October 24, 1887 between George L. Schuyler and
The New York Yacht Club, as amended by order of the Court dated December 17,
1956 (Index No. 12696/56);

NOW, upon reading and filing the order to show cause dated February 27, 1985
{Stanley Pamness, J.) with proof of due and timely service on the Attorney General of
the State of New York and The New York Yacht Club, the petition of The Royal Perth
Yacht Club of Western Australia Incorporated, verified the 27th day of November,
1984, and annexed exhibits, and the affidavit of Charles E. Kirsch, sworn to the 26th
day of February, 1985, and annexed exhibits, all in support of the petition, and the
notice of appearance and consent of the Attorney General of the State of New York,
acknowledged the 7th day of March, 1985, consenting to the petition; and there being
no opposition;

AND, a memorandum order dated March 11, 1985 having been rendered granting
the petition of default;

NOW, upon the motion of DeForest & Duer, attorneys for petitioner The Royal
Perth Yacht Club of Western Australia Incorporated, it is

ORDERED, that the petition of The Royal Perth Yacht Club of Western Australia
incorporated is granted; and it is further

ORDERED, that the Deed of Cift is amended, and the trust established pursuant
to the Deed of Gift shall hereafter be administered, as if, following the phrase “no race
shall be sailed in the days intervening between November 1stand May 1st”, there were
added the following language: “if the races are to be conducted in the Northern
Hemisphere; and no race shall be sailed in the days intervening between May 1st and
November 1st if the races are to be conducted in the Southern Hemisphere.”

enter,
Hon. Elliot Wilk J.5.C.
Justice

Note: The Deed of Cift printed herein incorporates this amendment.
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