BUSINESS SESSION 3

TOPIC: JUDGMENTS IN FOREIGN CURRENCIES

SPEAKER: William Holligan, Solicitor, Finlaysons
Adelaide.

COMMENTATOR: Charles Baker, Solicitor, Holman Fenwick

& Willan, London



1. INTRODUCTION

The purpose of this paper is to provide a general introduction
to some of the complexities which arise in transactions which
involve +the use of a currency other than that of the
jurisdiction in which the claim is brought or a number of
currencies. The freedom of moment of capital and the relative
ease with which international trade is now conducted means that
parties to a transaction may use any number of currencies wi‘ﬁ:h
which to measure the benefits of that transaction or to measure
the losses which they may suffer. it is no coincidence that
many of the reported decisions on this topic involve cases of

shipping and international trade law.

It is the movement in currencies, something very much more
common since the 1970's, which affects the benefit or loss to be

suffered as these two simple examples illustrate:-

1. A West German lends an Englishman 7,000 Deutsche marks in
year one when the exchange rate is 1 pound to 7 Deutsche
marks. The Englishman £fails to repay the debt 1in year
three by which time the exchange rate is 1 pound to 5
Deutsche marks. If the creditor can recover in Deutsche
marks, or their eguivalent, the Englishman will have to
find 1,000 pounds in year one but 1,400 in year three. If
the creditor is forced to accept settlement of his debt at

the year one exchange rate, in sterling, he will lose 400

pounds.



2. If the creditor lenc_is 7,000 Deutscﬁe marks when the
exchange rate is 1 pound to 5 Deutsche marks in year one
and 1 pound to 7 Deutsche marks in year three the English
debtor will only have to find 1,000 pounds to settle the

same debt.

At its simplest, the issue in this subject is who should bear
the risk of fluctuating exchange rates and what rules exist to

establish how that risk should be allocated.

As far as the common law is concerned, the English courts have
handed down the most significant decisions in this area so I
make no apology for concentrating on England in tracing the
changes which have taken place, changes which have, to a large

extent, been followed in other jurisdictions.

2. CONCEPTS OF MONEY

One of the most striking facts behind the significant changes
which have taken place over the last 15 years in this area is
that the innovations have been brought about by judicial
decisions rather than statutory reform. It is therefore
necessary to look at a number of the principal concepts which

underlie the decisions.

It is obvious that a lawyer's definition of money is different
from that of an economist: the latter would include not only
coins and notes but als_o bills of exchange, cheques anci other
negotiable instruments which are usually the subject of a

separate corpus of law. To the lawyer, money is a chattel in




possession and the right to issue, circulate and control money
is a most jealously guarded prerogative of the nation statel.
However, where foreign money (i.e. a currency which is not
recognised as legal tender within a particular state) is used it

is necessary to distinguish; (a) foreign money where it acts as

a commodity; and (b) foreign money where it acts as money itself.

The best way of illustrating between these two concepts is the
contrast between two decisions of the Supreme Court of the
United States handed down at about the same time. Both cases
arose following the disastrous collapse of the German currency

in 1923.

(a) In the first case (Hicks v. Guiness)zduring the First

World War, the United States government seized the assets
of German citizens who were deemed to be hostile resident
aliens. American plaintiffs had claims against the German
defendants which arose before the entry of the United
States into the First World War. The defendants were sued
for their failure to satisfy the claim. They were held
liable to pay damages in US dollars, the claim being
converted to US dollars at the date of the breach which
preceded the disastrous collapse of the mark. The
rationale was that the defendants would_f have had to have
bought US dollars to satisfy the creditors and therefore

the currency was acting as a commodity and not as money3:-

"The debt was due to an American creditor and was to
be paid in the United States. When the contract was

broken by a failure to pay, the American firm had a



(b)

claim here, not gor the debt, but, at its option,‘for
damages in dollars. It could no longer be compelled
to accept marks. It had a right to say to the
debtors 'you are too late to perform what you have

promised and we want the dollars to which we have a

right by the law here in force'."

In the second case (Deutsche Bank Filiale Nurnberg v.

‘Humghre14) a US citizen held a demand deposit with the
German Bank which the German Bank failed to pay on demand.
The value of the mark dropped sharply and the creditor, not
unnaturally, sought application of the same date for
conversion as in the previous case, i.e. the date of the
breach. The court held that the obligation was governed by
German law and hence the currency operated as money and not
a commodity; conversion of the obligation to US dollars

fell to be made at the date of the judgments:-

- "We may éssume.thaf;whén the Bank failed to pay on
demand its liability was fixed at a certain number of
marks both by the terms of the contract and by German
law. We also assume that it was fixed in marks only
not at the extrinsic value these marks then had in
commodities or in the currency of another country.
On the contrary, we repeat, it was and continued to
be a liability of marks alone and was open éo
satisfaction by the payment of that number of marks,
at any time, with whatever interest might have

accrued, however much the mark might have fallen in

value as compared with other things”.




Another distinction which Qas to be borne in mind in this area
is the distinction between (a) money of account and (b) money of
payment. Money of account is the currency in which an
obligation is expressed; money of payment is the currency with

which the obligation is to be discharged.

This seemingly confusing difference is brought out in the case

of Woodhousge Limited v HNigerian Produce Limiteds. In this

case an English company and a Nigerian company entered into a
contract for the sale by the Nigerian company of a quantity of
cocoa, the price of which was calculated in Nigerian pounds
payable in London. Fearing a devaluation of the British pound,
the buyer sought to wvary the contract to allow for payment in
sterling. The Court of Appeal held that the money of account
remained Nigerian pounds and that the English buyers‘were bound
to find sufficient sterling to make up the contract in Nigerian
pounds. In other words, the contract may have provided that the
price was to be a certain number of Nigerian pounds per tonne
(the money of account) but the contract went on to provide that

payment had to be made to the seller in sterling (the money of

payment).

It is also necessary +*o bear in mind the principle of
"nominalism”. This principle really means is that the law takes
no real notice of the economic value of a currency. In other
words, if the Australian dollar is subject to substantial
devaluation, or is badly affected by inflation, the courts will
not take either into account holding that the value of one

dollar remains one dollar7.



3. ECONOMIC BACKGROUND

The significant change which has occurred in the law on this
subject has taken place against a radical economic changes. In
my opinion, it is impossibie to divorce examination of the legal
changes from the economic background; indeed I would venture to
suggest that the legal changes needed to happen if the law was

to retain the confidence of the business community.

One of the most significant factors has been the virtual
collapse of the post-war fixed exchange rate system. After the
Second World War it was hoped thai: the maintenance of fixed
exchange rates between currencies would help to foster the
growth of international trade by ensuring some degree " of
continuity. Gold played a significant role in the creation of
this system8 but by 1971 it became clear that the maintenance
of fixed exchange rates was no longer possible, particularly
when the United States suspended the convertibility of its
currency intoAgold. From 1971 onwards an increasing number of
currencies were allowed to find their own level, particularly
the more significant currencies used in international trade, the
United States dollar and sterling. The abolition of gold as the
principal reserve asset for international trade also saw the
intro_duction of Special Drawing Rights (SDR) and the European

Currency Unit (ECU). 9

At the same time, the increasing sophistication of international
banking and communications has enabled the development of
continuous trading.in currencies across the world. It should

‘not be forgotten that these developments have also witnessed the




introduction of certain meqhanisms to take account of curréncy
fluctuations, so that a wise international trader can try to
protect himself against currency losses by the use of futures
markets, international markets and currency swaps.

Just how well judges are equipped to deal with understanding
economic issues is a moot point. In my own opinion, it is not
an insuperable obstacle. Most of these issues affect the
quantification of a claimant’'s loss; provided the claimant is
prepared to lead the necessary evidence, there is no reason why
the court cannot take proper account of this in reaching a
decision, after all the principal fuﬁction of the court is to do

justice between the parties.

4. THE LAW BEFORE MILIANGOS V. GEORGE FRANK (TEXTILES)

LIMITED

Up to now I have spoken of the changes without saying what they
are. In order to appreciate their significance it is necessary
to have some knowledge of the older law. The case which marks
the change is a decision of the House of Lords in Miliangos V.

George Frank Textiles Ltd.lo.

If one has sufficient interest and enthusiasm one can trace
decisions of the English courts on guestions of foreign currency
back to the 17th century11 but the major decisions upon this
isgue were delivered towards the end of the 19th and beginning

1z One continuous thread which ran

of the 20th centuries.
throughout all the dec’sions was the unshakeable conviction that
an English court simply could not issue a judgment in any

currency other than sterling. it is striking that there never



seems to have been a particularly convincing reason offered as
to why this was the case. The significance of this firmly held
view was that if a foreign creditor e.g. a German sued an
Englishman in Deutsche marks in an English court that court
could not grant to the German creditor a judgment in Deutsche
marks, it had to be issued in sterling, even if the German
creditor was entitled to expect that his debtor would pay him in

German currency.

Even if one accepted that a court was bound by its own currency
the next question was, if there was an obligation to pay in a
foreign currency, at what stage was it to be converted into
sterling? Several numbers of solutions are obvious: the date of
the judgment, or some earlier date, such as the date when the
obligation to pay arose. It is fairly obvious that either
solution has one major problem - should the currency of the
c¢reditor have moved the wrong way, the creditor will lose.

In the SS Celia v SS Vol*t:.urnc)13 two vessels collided- in the

Mediterranean; both vessels were held equally to blame. The
Volturno was detained in order to carry out repairs; she was on
hire to .the Italian government with the result that the ship
owners lost money during the off hire period. Their loss was

suffered in lira. The House of Lords held that the claim for

damages for negligence should be expressed in sterling, not at
the dal:e of judgment, but at the date upon which the loss
occurred, i.e. the date of detention of the vessel. The theory
appears to have_been that as the claimant had suffered loss at

the date of the casualty that was the time when his damages fell




to be assessed and therefore the claim ought to be converted

into sterling at that date.

14

In Di_ Fernando v Simon the Court of Appeal reached a

gimilar conclusion involving a case for breach of contract for
the sale of goods. The case concerned a contract for the
carriage of goods from England to Italy. The defendants failed
to carry the goods and indeed converted them to their own use,
the breach being committed on 10 February 1919. At the date of
the breach the rate of exchange was 32 lira to the pound but by
the judgment date the exchange rate had fallen to 62 lira to
the pound. Not surprisingly, the plaintiff sought calculation
of its damages at the date of the breach. The Court of Appeal
upheld the view that the proper approach was to establish what
the plaintiff lost by non delivery of the goods at the due date
which was, in effect, the right to receive its damages in

sterling as at that date.

As so the English courts applied what came to be known as the
"breach date"” rule for resolving the difficulty in cases
concerning both tort and breach of contract, the commonest
causes of action in most shipping and international trade
cases.15 It is interesting to note that some of the judicial
dicta in these decisions expressly recognised that there would
be adverse economic consequences arising from the fluctuating
exchange rates which exist‘cg,:.. for some time after the First World
‘War:16 but the rules remained in force for some +time and
indeed, in 1960, the House of Lords expressly upheld their
application although, as Lord Reid noted, the rules could be

17

"artificial®™ and “"unjust”. The particular case (United
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Railways of Havana and Regla Warehouses Ltd.)18 involved a

number of very complicated claims in the 1liquidation of an
English company. A proof of debt was lodged in the liquidation
relating to unpaid rentals upon rolling stock in Cuba. The debt
was calculated in US dollars and it was held thaf the proper law
governing the transaction was that of Pennsylvania. The issue
was the date upon which the claim should be converted from US
dollars into sterling. The House of Lords held that the
conversion had to take place on the date at which the sums were

owing in effect, upholding and extending the breach date rule.

It is clear that the House was still much influenced by the
notion that the bar to claims in foreign currency was procedural
i.e. that English courts simply could not issue judgments in any
currency other than sterling, a view which, as I have said, was
easy to state but not so easy to justify by reference to any

compelling reason.

With characteristic robustness, and words which I suspect Lord

Denning was to rue in later days, his Lordship saidlgz-

"Sterling is the constant unit of value by which, in the
eye of the law, éverything is measured ... The question is
whether the rule is still to apply when sterling loses the

value which it once had. We have seen in recent years how

it has depreciated. It has departed from the gold
standard: the pound has been devalued; and there has been
much inflation ... Our  courts here must still treat

sterling as if it were of the same value as before: for it

is the basis upon which all our monetary transactions are
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founded ... Just as an English creditor in this country
suffers from the depreciation of the pound, so also does a
foreign creditor who comes to this country seeking payment

in sterling”.

On the guestion of personalities, it is also interesting to note
that Senior Counsel involved in that case was a certain Mr
Wilberforce QC, later Lord Wilberforce, who came to write the

leading speech for the majority in the case of Miliangoszo.

The decision in the Havana RailwaySZI case was the subject

of much criticism. One of the leading academic writers on this

subject, Professor F A Mann, commentedzzz—

"It is submitted that such results are unworthy of a
rational legal system and do a dis-service to the
reputation of a great international trading community.
Anyone who has 1lived through the 15 years of debates
preceding -the first signatures to the European convention
on foreign money liabilities can testify to the incredulity
at the existence and tenacious. preservation of the

breach~date rule in Britain".

5. THE BEGINNING OF THE CHANGE

However much the decision of the House of Lords may have been
criticised one may be forgiven for thinking that the law was
clear, 1f wunpopular. However, in the years pgrior to the
decisgion in Miliang0823, there took place, particularly

during the early 1970's, what can only be described as a gradual
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subversion of the previously existing law. Although the lower
courts were quite clearly bound by previous decisions of the
House of Lords, it is equally clear that the judges of the lower

courts were distinctly unhappy with the law that they had to

enforce. This judicial insurrection has been described in

detail elsewhere.24 One glaring anomaly arose followed a

decision of the Court of Appeal in Jugoslavenska Oceanska

25

Plovidba v Castle Investment Co Inc in which the Court of

Appeal established one important exception to the breach-date
rule. The Court held that, under the Arbitration Act 1950, an
arbitrator in England did have the power to issue an award in
foreign currency and that such an award was enforceable within
the United Kingdom by converting the judgment to sterling at the
date of the award. It is quite clear from the judgments that
the Court was <conscious of the commercial and policy
consequences of reaching a different conclusion. London was,
and no Adoubt still is, a most significant centre for
international arbitration, and it is quite clear that to hold
that an arbitrator could not issue an award in any currency
other than sterling would do much to wundermine London's
pre-eminent position. However, the very act of holding that an
arbitrator did have the power to issue judgments in currencies
other than sterling only heightened the distinction between the
powers of arbitrators 3nd the powers of (supposedly) superior
courts. Not long after this decision the Court of Appeal

continued on its crusade. In the case of Schorsch Meier GMBH v

Henin26 the Court of Appeal departed from the breach-date
rule (which in this case would have worked considerable
injustice upon the German creditor). The Court of Appeal relied

upon Britain's accession to the Européan Economic Community and
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applied a particular article of the Treaty of Rome. It is quite
clear that the article relied upon had nothing whatsoever to do
with the matter at issue and, for European lawyers, must have
caused some consternation as to what the English courts might

have done if let loose on the remaining provisions of the Treaty

~ of Rome.
6. THE CHANGE

It was quite clear that these cases, together with a number of
other527, indicated a clear judicial dissatisfaction and the
matter came before the House of Lords in 1975 in the case of

28 The facts of the case were very simple. The

Miliangos.
plaintiff was a Swiss national who had entered into a contract
for the sale of yarn to English purchasers. The contract was
governed by Swiss law. The purchaser failed to pay for the
goods. 'Bills of exchange were tendered but dishonoured. In
1972 the plaintiff raised two actions for the price of the
goods, later éonsolidated, 'seeking payment of the price in Swiss
francs, converted to sterling at the breach-date. The defendant
alleged the goods were defective and lodged a counter claim but
this was later abandoned when the action came to trial. After
issuing the writ, the Court of Appeal handed down its decision

in Schorsch Me:ler29 in 'which it held that a creditor could

obtain a judgment in a foreign currency. The plaintiff
‘accordingly applied to amend its clai;n to Swiss francs. The
judge at first instance felt himself to be in somewhat of an
embarrassing position having to reconcile conflicting decisions
of the Court of Appeal and the House of Lords on the very same

subject. The Court of Appeal, not surprisingly, upheld its own
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decision when Miliangos came before it but, this time, - the

matter went to the House of Lords.

The leading speech for the majority of the members of the House
of Lords (Lord Simon dissenting) was given by Lord Wilberforce.
In my opinion, it is quite clear that the House of Lords was

much influenced by the economic changes which had occurred:—30

"The situation as regards <currency stability has
substantially changed even since 1961. Instead of the main
wdrld currencies being fixed and fairly stable in value ...
many of them are now "floating"” ... This is true of
sterling. This means that, instead of a situation in
which changes of relative value occurred between the
"breach-date" and the date of judgment or payment being the
exception, so that a rule which did not provide for this
case could be generally fair, this situation is now the
rule. So the search for a formula to deal with it becomes

urgent in the interests of justice.”

The facts of the case clearly indicated ;hat thé proper law was
that of Switzerland and the money of payment and the money of
account were the same i.e. Swiss francs. As Lord Wilberforce
said, the creditor had bargained in Swiss francs and therefore
he should be entitled to receive what he had bargained for, or
as near as could be so‘achiébed. In other words, any risks of a
fluctuating exchange rate should not fall on the creditor but

upon the debtor. It followed that the creditor was entitled to

his judgment, in Britain, in Swiss francs.
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7. FURTHER DEVELOPMENTS

The claim in Miliangos was for goods ordered and delivered and
did not extend to breach of contract or tort. Lord Wilberforce
indicated "that the decisions on that subject might have to be
reviewed. Two lower court decisions took up the challenge to
extend the law in Miliangos but a decision of the House of

Lords in two conjoined appeals ("The Despina R" and "The
31

Foliag™) put beyond doubt that the rules had changed for

good.
I think it is worth looking at the two decisions, if only for
the reason that they provide good illustrations of complexities

which arise in cases involving shipping and international trade.

7.1 The Despina R

The claim in this case arose out of the collision between the
Despina and the Eleftherotria. The latter was damaged and an
agreement was reached that the owners of the Despina R should
pay to the owners of the Eleftherotria 85% of all loss and
damage suffered by them. The owner of the Eleftherotria was a
Liberian company with its head office in Piraeus, Greece. The
managing agents of the owners were based in New_York and the
bank account used by the agents for all payments in and out was
operated in bs dollars. The collision took place off Shanghai
where the Despina R first called for repairs. She was then sent .
to Yokohama but, as the repairs could not be completed for some
time, she was then sent to Los Angeles in the USA. Accordingly

the owners of the Despina R had incurred expenditure in various



16

currencies, but all purchased in US dollars. The issue was not
only whether a judgment could be issued in a foreign currency
but which currency or currencies in which to issue the

judgment? There were three solutions:-

1. Sterling, calculated at the date of the loss (i.e. the

Volturno32 solution); _

2. The currency of expenditure or loss i.e. the currency in
which the loss was immediately incurred e.g. Japanese yen;

or

3. The currency of the plaintiff, i.e. the currency in which
the loss is effectively felt or borne by the plaintiff,
having regard to the currency in which he generally
operates or with which he has his closest connections. In

this case such a currency was US dollars.

At first instance33, Brandon J felt that the third solution
was the most appropriate one but he felt constrained by previous

decisions to apply the second solution.

Again it fell to Lord Wilberforce to deliver the leading

speech. He recognised that since the decision of the House of

Lords in Miliangos the Volturno34 solution, for cases in

:tort, no longer applied. His Lordship took the view that the
solution to be adopted was simply that which applied to cases
governing the assessment of damages in tort i.e. restitutio in
integrum and that of reasonable foreseeability of damages. His

Lordship went on to say:—35
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"It appears to me that a plaintiff who normally conducts
his business through a particular currency and who, when
other currencies are immediately involved, uses his own
currency to obtain those currencies, can reasonably say
that the loss he sustains is to be ;neasured not by the
immediate currencies in which the loss first emerges but by
the amount of his own currency, which in the normal course
of operation he uses to obtain those currencies. This is
the currency in which hisg loss is felt and is the currency

which it is reasonably foreseeable he will have to spend.”

Lord Wilberforce did recognise that such a rule could not be
applied in every case and there may be circumstances in which a
claimant cannot reasonably say that the loss he sustains should
be measured in the amount of a currency in which he usually

trades.

7.2 Folias

This case involved a claim for damages for breach of contract.
The claim was brought by the French charterers of the vessel,
Folias, which was owned by a Swedish company. The charterers
shipped a quantity of onions to Rio De Janeiro. On receipt, the
cargo was found +to Dbe damaged following a failure of
refrigeration aboard the vessel. The charterers settled the
claim with the cargo receiver in Brazilian cruzeiroé, with the
consent of the owner. The charter pa;_’gy was governed by English
law and the currency of account, US dollars. The owners
admitted liability but contended that the charterers should be

reimbursed in Brazilian cruzeiros whilst the charterers claimed
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in French francs. The matter was heard before arbitrators- who
made their award in French francs, holding francs to be the most

appropriate currency.

On the eventual appeal to the House of Lords, Lord Wilberforce
propounded a similar approach to that he had set out in the
Despina R. The first step is to examine whe.ther the contract
expressly or by implication provides a currency which covers all
transactions arising under the contract. The currency of
account in this case was US dollars but that related only to
pa)nnen£s in respect of hire and other contractual payments and
not breach of contract. If the contract fails to provide a
currency then the court must establish the currency which "most
truly expresses the plaintiff's 1loss". This 1is to be
estéblished by the principle of restitution and whether the
parties could be said to have had this in reasonable

contemplation.

The result of the decisions in Miliangos and the Despina and
Folias was to reverse the breach day rule, allowing courts to

issue judgments in currency other than stgrling.

The changes which these decisions brought about extended well
beyond the particular cases themselves. It is beyond the scope
of this péper to examine all the consequences although I hope to
give a limited introduction to some of the variations upon the
theme. For those of you interested in the topic I strongly
recommend both the Working Paper and final report of the English

Law Commission. 36
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8. AUSTRALIA

Up to now this paper has dealt solely with the evolution of the

wvarious rules within England. The Australian courts followed

the English authorities on the breach-date rule.37 However,

there are a number of cases38, one of the most recent being a

South Australian case3g, in which State Supreme Courts have

taken up the new rules I have outlined above. Although some

40

doubt was expressed on this issue in New South Wales the

41

balance of the reported judgments support the Miliangos

42 the

and the Despina principles. The High Court has noted
change brought about by the Miliangos case but has not given

an express judgment on this gquestion.

9. THE UNITED STATES

It is interesting to note that the position in the United States
is quite different in that the rule remains that the United
States courts cannot issue a judgment in any denomination other
than US dollars. The basis for this view may lie in the Coinage
Act of 1792 or the view that courts cannot give judgment in any
currency other than their own but the established law seems
firmly entrenched. A court will order the conversion of a
foreign money claim into US dollars but this may be done either
at the date of the breach or the date of judgment. It would
appear that Federal cou:t:ts apply thé judgment date rule but
State courts (particularly New York) in certain jurisdictions

apply the breach date rule.43



20
10. CANADA

Section 11 of the Currency and Exchange Act provides that
judgments must be issued in Canadian dollars. This would appear
to bar adoption of the Miliangos rules. - Like Australia, the

older authorities in Canada followed the pre-Miliangos decisions

44 45

in England. Some concern has been expressed as to the

continuing appropriateness of the rule and there is at least one

reported case46 in which a judgment in a foreign currency was

issued but the preponderance of authority seems to be against

any change.47 The Law Commission of British Columbia has

recommended legislation to change the existing law to enable

judgments to be given in a foreign currency.48

Other Jurisdictions

The Miliangos principles have now expressly been adopted in

Hong Kong49 Papua New Gu:lnea50 and Scotlzzmd.s1

7

Particular Consequences of the New Rules

11. INTEREST

The question of interest is particularly significant because it
illustrates the need to recognise the economic framework within
which foreign exchange transactions occur, the consequences of

ignoring the framework and the difficulties of establishing such

factors in the judicial process.

The right to demand interest by a creditor may be based upon the

agreement of the debtor. For example, in a simple loan
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transaction the debtor may agree to pay interest on the

outstanding debt at an agreed rate of interest until

payment.52 Subject to any power the court may have to review

53

unconscionable bargains, the court will normally give effect

to the parties' agreement.

in the absence of such agreement most Australian courts have a
discretion to award interest from a date determined by the court
until judgment and at a rate prescribed by the cour‘t.s4 The
court's discretion is wide enough to enable it to apply foreign

interest rates, if it considers it appropriate to do so.

Once a judgment debt has been entered interest is payable

thereon. 55

These provisions are relatively simple to apply when there is
no difference between the proper law governing the obligation to
pay a sum of money and the law of the forum e.g. a claim for a
payment under a contract governed by the law of South Australia
litigated within the South Australian Supreme Court. However,
in foreign money obligations, the foreign law may effect the
right to demand interest. The right to recover interest on a
contractual debt is governed by the proper law of the

c:on’cract56 and the same would appear to be the case where

interest is sought as démages for breach of contract. 57 in
reviewing foreign money obligations, the English Law
Commi s:sions8 suggested that, in the case of tort, the rule is

that a plaintiff may only seek interest if he can show that he
can claim it under the law of the country with the tort was

committed and the law of the forum.
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The problem is what rate of interest should be applied?

Take for example the facts in Miliangos. The Swiss creditor
sued for his money in England and, in the absence of any rule to
the contrary, -if he was not paid he would entitled to interest
at a rate prescribed within England. However, it should not be
forgotten that the claim was in Swiss francs and the Swiss
creditor is being compensated in interest for what he would have
received had his debtor paid him on time. It would therefore
seem more equitable that Swiss rates of interest should apply
rather than English rates. In fact, it was this latter
solutions which was adopted in the Miliangos case when it
reappeared in the law reports after the decision of the House of

Lords.59

It is hard to fault the logic of this decision but further
complexities arise when more than one currency is being used.
The difficulties are well illustrated in the case of Helmsing

Schiffahrte GMBH and Co KG v Malta Dry Docks Corporation60

The case involved the construction of two small ships by the
Malta Drydocks Corporation for the plaintiffg, a German
company. The price was calculated in Maltese pounds together
with a sum for extras, repayable to the owners if not used. In
an action by the shipowners for return of the unused extras
money the Corporation counter claimed for certain other
~disbursements. The owners sought judgment applying English
raf.es of interest, the defendant (the Corporation) claimed that
Maltese rates should apply. The court decided that the correct
rates of interest were the German commercial borrowing rates on

the basis that the owners would have had to find the equivalent




sum which they should have received, had the Corporation paid on
time, within Germany. The result was an English judgment in

Maltese currency, applying German rates of interest!

I think it is fair to say that this decision is open to some

61

criticism and in the Pacific Coloctronis the Court of

Appeal expressed the view that the rate of interest applicable
should be related to the currency. The claim related to the
cost of transferring a cargo. The currency of payment was
expressed to be US dollars, . the contract concerned a London
company and a foreign company. The trial judge granted the
plaintiff judgment in US dollars but applied the sterling rate
of interest. The Court of Appeal overturned this part of the

judgment.

The gquestion of interest highlights some of the problems
‘adumbrated by Lord Simon in his eloguent dissent in the
Miliangosez case. As the most consistent criticssa of the
new rules have pointed out, " there is an inverse relationship
between the interest rate in a country and the international
strength of its currency. The weaker the currency is e=xpected

to be, the higher the domestic interest rate will have to be if

investment is to be protected.

I am not convinced that interest rates provide a major hurdle.
The A. solution rests in providing the court with sufficient
evidence upon which it can reach a decision. Accordingly,
interest rates should be one aspect of the plaintiff's
responsibility of satisfying the court that it should be

compensated by a judgment in a particular currency.
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12. SET-OFF / COUNTERCLAIM

I1f a plaintiff is entitled to claim damages in a foreign
currency the same principle must apply to the defendant who has
a counterclaim or set-off. In claims involviﬁg one currency
there is no difficulty: the court simply grants judgment for
the balance owing by one party to another. The problem arises
when each claim is expressed in a different currency. There are

several options:-

1. Grant judgments to each claimant in their respective
currencies and allow the respective parties to enforce
their claims as they see fit or subject to conditions which
require account to be taken of a competing judgments at the

date of enforcement.

2. Select one currency at the date of judgment and convert all

currencies into that currency.

3. Select some date other than the date of judgment for the
conversion e.g. the date of breach of contract for the
claimant with the larger amount. There is little authority
which is directly in point. There is one Hong Kong
case64 which raised the question but the grounds for
decision are not entirely clear.

At first instance, in the Despina R, BRErandon 7%5 did raise

the question of set-off, illustrating the problem by reference

to "both to blame" clauses in cases involving collisions and

cases involving statutory limitation of liability. Should the
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currencies be different, Brandon J held that in the former case
the lesser liability shoulé be converted into the currency of
the greater liability and set-off effected at the date of
decision or agreement. Judgment should then be given for the
amount by which the greater liébility exceeds the lesser
liability in the currency of the gréater liability or its
sterling equivalent at the date of payment. In the latter case
where the tort feasor brings an action to limit his liability
the date for conversion should be the date of decree of
limitation. On the other hand, the Law Commission suggested66
that each party should be entitled to its judgment but rules
should be established to prevent' one party enforcing its
judgment without taking account of the other judgment. If that
were not possible the Commission suggested the judgment should

be given in the currency of the claimant whose claim on that

basis was larger.

13. DAMAGES FOR EXCHANGE LOSSES

67. that if a

There is some authority for the proposition
defendant is late in making a payment on the due date the
creditor may be able to claim any loss he has suffered on
account of a deterioration in the rate of exchange. The

limiting factors are those rules which affect claims for breach

of contract generally i.e. foreseeability and remoteness.

14. BREACH OF TRUST

Although cases of breach of trust are unlikely to arise in

maritime matters it is worth noting that the general breach-date
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rule was held not to apply to cases of breach of trust. In a

New South Wales decision68

Street J held that a defaulting
trusteé was obliged to reimburse <the trust in an amount
calculated at the date restoration took place and not at the

date of the breach of duty.

15. PERSONAL INJURIES

There is no reason in principle why, should a plaintiff suffer
personal injuries at the hands of a wrongdoer, and experiences
his loss in a foreign currency, he should not be able to recover
in the currency in which he has felt the loss. Such a result
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was reached in Hoffman v Sofaer. The plaintiff was an

American citizen who suffered loss following negligent medical
treatment while on holiday in England. The Courts had no
difficulty in granting the plaintiff judgment in US dollars for
past expenses but there was much argument as to the plaintiff's
right to seek future loss of earnings in US dollars as opposed
to sterling. With the exception of pain and suffering, the
court reached the view that the plaintiff's loss of - earning
capacity and other similar future claims were all going to be
experienced in US dollars and therefore that was the currency
with which the plaintiff’'s loss was most closely linked.

16. RESTITUTION

The law of restitution gives rise to a number of particular
problems. Claims for breach of contract and tort can be
measured in the loss suffered by the plaintiff. On the other

hand, restitution is normally measured by reference to the
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unjustified enrichment obtained by +the defendant. In BP

Exploration Co (Libva) Limited v _Hunt (No 3_)_70 Robert Goff J

laid down a number of principles to be applied when dealing with
foreign currency claims in restitution matters:-
1. Attention must be £fixed upon the benefit which enures to

the defendant rather than on the plaintiff's expenses.

2. Where the benefit is in money the award will normally
take the form of an award for repayment of the money in

the same currency.

3. Where the benefit is in services, the order should be the
currency in which the defendant's benefit can be most

appropriately valued.

4. Where there is a contract which provides a currency, the

choice of that currency will be an important factor.

I have not dealt with a number of other issues which have
arisen, particularly in the area of insolvency and enforcement
but I commend the Law Commission Paper and Report for those
interested.

17. CONCLUSION

Insofar as the new rules seek to do justice between parties,
particularly when the risk of currency changes is placed upon
the wrongdoer I think that they are a welcome development. The

changes represent, in theoretical terms, a departure from the
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vested rights theory of private international law and a move

towards the policy evaluatio‘n theory.

On a less abstract plane the challenge for the future rests upon
the capacity of the judiciary to unravel what may be a very
complicated set of facts and to reach a commercially just
solution. This will involve an assessment of the techniques now
available to international traders to guard against foreign
currency losses. It remains to be seen just how easy a task

that will be.
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