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Frei@it not geærally offer to carry goods trznselves 
but,

rater, offer to act as professia&.l intemediaries 
betæen ca'lsigrxors a-id

ccnsigæes. Thus, the courts have trad.it.iaE11y held that 
freight fore.r—

are Irerely agents for the comers of goods placed in 
their care. (1)

1
Hatevver, a forwar&r rray structure its arrange-rents with its custa•ters 

so

that it Alts itself tie position of a principal carrier. Furtherrtore,

foxwa.r&rs are not precluded fran effecting of the transit

Forwar&rs naturally tend to seek to perfom thanselves as rtany of the

operations v•tlich are inci&ntal to the transit being arra-aged as it is

econa•nically and camercially viable to I-m&rtake. These inci&nt.al

operations rray include custa•ns clearance, of in-port duties, the

arranging of insurance, and

transport of goods fran or

Forwar&rs ray I-mdertake or

the making of arrangztents for &restic

to their place of origin or &stinaticn.

arrange such operations &rough their

associates or branch offices , through arranga•tents with local agents, or

by utilising sub—contractors throughout the various segrents of the

carriage.

In recent years, Australian and intemational courts have progressively

wi&ned tie range of circumstances in btlich freight fowa.r&rs will

regar&d as having cmtracted as carriers, arid not rrerely as agents,

Siæe charæterisation of a forwar&r as either a carrier or an agent will

indicate It is for the of a cargo v.tlich has been

lost or &raged to sue, aerging judicial approach rray have irrportant

invlicatims for trie liability position of Ind.i'.,ddaa.l forwar&rs. 'Ihe

ca-xtractual provisims and Ocurentary and business practices being

by fozwar&rs nay, in rpany cases, require revisim.
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'Ihis aims to exa•td-ne the Liabilities to freight forwar&rs rtzy

Ii$it of the current state of &velogrent of trae It

seeks to i&ntify the factors need to be consi&red to &t.exmi.æ

v.hether, in a given case, a forwarder has acted as agent or principal.

After briefly outlining the tmin•odal legal regirtes applying in Australia

to transport by air, rail, road and sea, it then discusses a nunber of

issues have cate to pra•ninence as a result of the irxcreased

prevalence of carbined transportation.

2. of Et..i-C1 Available to

A shipper or consjgee V'tl.ich has entrusted its goods to a freight

to a transit, and has subsequently discovered that the

goods have been lost or transit, will generally corisi&r three

alternative avenues of recourse :

for breach of contract;

in bail-rent ;

in tort.

2.1 Etims in Contract

leere an action is brought for loss of or dætbge to goods by a bill of

lading hol&r, on the basis of a breach of the contract of carriage, it

will be necessary for it to &tennine, fran armgst the ralge of possible

&fendants, the i&ntity of the "carrier" witl it has its
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contract. (2) Where trxe transit has been art-a-wed per rrediun of a frei$it

forwar&r, the &tezrni.nation of this issue will &pend the

has acted rrerely as an agent or has placed itself, by neans of

Its cmtract and the surroumding circunstances, in the position of a

carrier. As will be seen fran the discussion Sectim 4 of this

the ascertairrtmt of the status of the fowar&r rtEY require careful

analysis of the particular facts of a given case, t.l-e characteristics of

the rtD&s of transport have been aployed and the wrding of tyxe

docurentation issued by the various transport operators.

a-ace the i&ntity of the carrier has been &terrnined, the precise t.enns of

the contract of carriage rrust be ascertained or&r to asses vatxether

they have been breached, in light of the &fences and recourses available

to the carrier. In this regard, It is necessary to consi&r the effect of

exclusion clauses in the contract of carriage, bhich rtEY serve to relieve

the carrier fran liability except in Imusual circu•tustances.

Certain rules relating to the ülterpretation of exclusion clauses, in the

context of road transport, were outlined by Win&yer J. of the High Court

of Australia in ma•nas National Transport (&lboume) Pty. Ltd. and Pay v.

& Baker (Australia) Pty. Ltd. (3) . The first such rule triat

exatption clauses are ordinarily construed strictly against the party for

benefit they are inserted. Secondly, they are not as

relieving against liability for its or that of

its servants, tm.less such Liability is epressly or by i.rrplication

covered. 'lhird.ly, a cmd,itim absolving a party fran liability (ü-a

e«a'ierat.i-rg a fran liability for tYE loss of in

its care) should only tre is &ali.ng with t.læ in a

way that can be as in perfontEIEe of its contrætual
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±ligation, mt in a is quite alien to its caitxact (the

"four comers" n.üe) . Thus, if a dram exclusion clause exclu&s a

tmck.ing cat•æny fran liability in the event of the negligence of its

driver, the court ray give effect to it.

'ITE interpretatia'i of exclusion clauses was considered again by the High

Court 1989 Nissho Iwai Australia Ltd. v. Pla.laysian Intemational

Shipinq Corporation, Berhad (4). The case concemed the theft of a

container of frozen BÄ1aysian fran Glebe Island Tennina.l in Sydraey,

shortly after discharge. The &fendant shipping sought to avoid

liability by relying on an exarpt.ion clause in the bill of lading btlich

provi&d that "Under no circunstances shall the carrier be liable or

responsible any for or respect of — (a) any loss of or

to or in connection with goods which arises or is dae to any

occurrence

Tae High Court, l.pholding the decisions of the trial judge and the New

South Wales Court of Appeal, agreed that the exa•tvtion clause did protect

t.læ &fendant fran liability. The Court reconfillt•ed that

interpretation of an exclusion clause is to be detem.ined by cmstruing

clause according to its natural and ordinary n•eaning, read in the

of tre contract as a *101e, thereby giving due æight to exe context

in sahich clause including the nature and ±ject of tie

cmtract, am, appropriate, construing the clause contra proferentun

in case of atbiguity. " (5)

Invortantly, their Hcnours recogl.lsed that the AA.rpose of the conüact

mt.xld be frustrated if it was held total non-&livery of the cargo

fell the clause. Thus, they were to find that a
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clause protect a

eve'lts 
&feat t.lE rain ±ject of tre cmt.ræt if occurred. In

this light It would that a carefully eclusim el appe has

the potential to ZEb1e a carrier to Ziter into a ccnüæt

sixmxltaneously exarpt itself fran liability for any cæse *Etsozeer.

cait.ractor vatiich is mt a direct party to cmt.ræt of

carriage, such as a steve&re or a sub-carrier, is gam-ally lam±le to

rely upon exclusion clauses t.YE contract of 

carrier æy, by including in its bill of 

providing that it contracts as agent behalf of 

(6) HJ•mer, t.lE

a "Hi.nE1aya Clæse"

caltrætors

such as steve&res arid in.læld carriers, ensure that t.mse parties becare

to the contract and are protected by the eclusim clæses.

altemative rranner of ensuring that sub—cmtrætors tre

protection of the carrier's exclusion clauses is to i..æll-& in t.l-e bill of

lading a "circular ir&mity" prohsion in t.YE goods pranises

that it not sue the servants , agent or s±cait.ractors of tlæ carrier

in respect of any claim it rtzy have, and that, if æzy claün is in

breach of txxat pranise, the goods Gamer will ir&m.ify tre carrier

all trie ccnsequences.

'Ihe recent case Continental Seagran Pty. Ltd. v. A.B.C. Cmt.a.irerli.æ N.V.

Pty. Ltd. (7) vtiich involved tlæft of sare Scotch

Island steve&ring tenninal in Sy&EY, illustratm be æh.ie..ed

vdth an awrqriately ecavt.ia-x clause, also t.rp catit.imairg

effectivaæss of the Hiæ.laya clause. 'ItE carrier's bill of

caf.ai.ned a blanket clause 

fran liability 
for theft of t.læ goods 

to prot.æt carrier

of carrier' s



6.

agent. Sime the bill of also caltaired a I-•I.iRE1aya clæse,

blanket exclusia•a vas exter&d to the steve&ring ard t.emü.1EX

operator. (8)

2.2 Act.ims in Bailn•ent

In a situation V4here a freight is tie contractual carrier, ard

has protected itself by neans of exclusion clauses in its contract,

goods o.amer rtEY elect to bring an action against the actual sea carrier in

bailrrent.

A bail-rent has been &fined as "a delivery of goods fran persal

(bailor) to another (bailee) upon a condition, or in-plied, that

Va.hen the period or purpose for the goods Vere bailed has teminated

or been fulfilled, they will be returned to the bailor or &lis.ered

according to his instructions. " (9) The essential ela•rents of a suit in

bailrrent in tre case of the contract of carriage are that the bailee has

received the &livery or transfer of possession of the and also

a specific mandate requiring the property to be &alt with in a particular

fashion. Since the bailee has been given the physical possession of

goods, it rust accomt for üieir and condition.

Were a is a cam•on carrier, an absolute d..lty is invosed. A cattrm

carrier is liable to rtBke good to me bailor any dm•age to or loss of tre

goods, irrespective of v.hether tie darage or loss vas to its

negligence. In contrast, a "private carrier" is fre to special

cmditions of carriage with its custarers. Ivbst transport operators

inclu& in their contracts provåsions rtEke it clear tl'Et trey are

mt cam-on carriers. me basic test of 'Ahet.her an operator is a cam•m



carrier or a private carrier will be V'.he&er It reserves tae ri$it to

refuse eragagaterats. (10) .

a carrron carrier is liable for loss of or darage to cargo vamet.her

it can disprove negligence or not, a private carrier will not be liable if

the loss or darage occu.rring daring transit did not result fran its

I negligence. (11) 

prove that the loss or 

I

the bur&n will be on the private carrier to

was not due to its negligence. (12)

A private carrier is free to protect itself fran a claim bailænt by

relying on exclusion clauses agreed betæen it and the cargo Where

I
a suit in bailrrent is brought against a sea—carrier has rra& its

arrange-rents with a-xe cargo o..•mer through a freight forwar&r,

ascertaining the applicable rnay be a rratter of scre carplexity. me

carrier will seek to rely upon either the exclusion clauses in its 0.4m

contract witl the forwarder or those the forwarder' s contract a-re

cargo Gamer, afford it tx•xe greatest protection.

'Ihe exartpt.ia*l clauses in the contract betæen the forwar&r and the

carrier rtEY aæly to the relationship the carrier and tre goods

if the goods aamer "has expressly or inpliedly ca-•sented to t.l-e

bailee raking a sub-bailnent containing those conditions, but mt

otherwise" (13) '"Ihe o,amer of the goods (althou$amtapartytothe

contract) is by uose conditims if he irrpliedly to trzn

as æing in and ccntztplated fom' " . (14) were corditions

in the contract beb.•ea€i the and forwar&r and in tre bill of

lading bebeen fozwa.r&r t.læ sea carrier are substantially

different, it is I-ml-ikely that t.YE 
have casented to carriage

tl-xe sea—carrier's 
terns. (15)
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For tlE sea—carrier to be able to &fend the shiÆ)er' s actim by relying

a-I tre terms of its caltract witl the forwar&r, it is necessary that

tiz smu.ld have au&orised the foxwar&r to enter into a

stab—ba.ü.1E'it tenos. 'Ihis is because a sea carrier' s reliance the

clauses in its bill of lading will be based on the argutent

that it is a sub—bailee tems fran the forwar&r, accepted baütent

of tlE goods fran the with authority to sub—bail. (16)

In Jomscn Phtthey & Co. Ltd. v. Constantine Teminals Ltd. (17) , a

sub-bailee sou$lt to rely on exa•tvtions in the contract beoeen a goods

o.•.aær and an intemediate Its contract tr•ae intenrediate party

also inclu&d exarption clauses. Donaldson J. held that, since the

sets of clauses bere not materially different, it was legitirtEte to infer

that the bailor consented to a sub—bailnent on the inten•rediate s

"Ihe case has been interpreted as au&ority for the proposition

that a bailor is boumd by any terms bhich constitute the consi&ration

9hich the sub—bailee accepted the goods , prodded the bailee has at

least ostensible authority to create a sub—bailrtent. (18)

If t.l-e contract between the shipper and the forwar&r contains a Hiralaya

clause, act..ia'i in bailrent brought by the goods Gamer against a-xe sea

be subject to exclusion clauses in contract. Vhere

contract with the forwar&r contains a "circular in&rnity"

prodsim, sea carrier nay have an actim bailrrent against it

struck a-it. (19)

2.3 *ct.ims in Tort

reasa•xs for fomulat.irw a claim tort in respect of loss or darage



9.

are It be to

claim In It Is mt clear vdth cmt.ræt of

A particular tray be a

to *ere lg . In

of ea a bill of has a

has Itself t.YE åe

of a tort Et.im my be to &ta.Ln liability of a curlc

2bs in tre of hit mt a

to cmt..ræt of (20)

to of against tIE sea carric in tm-t

rat-Yer than in is that it is mt æcessary to rely 

of ba.i-l.11Eit to give rise to a cause of act.im ie. t.IEre is

a srmific requiring t.læ goods to be &alt 

ærrær. In a subca*lt.racting sea carrier

fæt

in a

l..m±le to raise tre &feæes arising out of its bill of

a claim of (21)

if tYE cmt.ræt tre tre a

Himiaya ætim tre t.rE Etl.z.l in

tct 3.bjæt to tre eclusims limitatims in Out

If forvar&r' s cmtræt omtaim a

cira•lu clause carrier rzve a tortiaas Ct.-im

lc st.nck a-it, to miy

(22)

to ot 

sufficiat ot care to arte.

trÄ-e is

v• ($4. ( "'PE AUaWrgi") (23) is u.itrnriÄ•r for
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tae propositia•i that a buyer of goods dæoaged Oaring shlgtmt V'tllch

not yet acquired property tie goods at tie tine of datEge had no

right to sue tm&r s. 1 of Eie Bills of Lading 1895 (24) not

have title to sue a negligent shipaamer in tort. In these circumstances,

an action in tort caxmot be used to tie contract terns and to

&prive the sea carrier of the protection of the Hague mules. (25)

3. Liability of as an

In the event that a freight forwarder is fa.md to have been acting as an

agent and not as a principal, its liability will be governed by the normal

rules of agency. (26) Although the precise duties of a "forwarding agent"

in a particular case will depend upon the tern-us of the &cutents it has

exchanged the shipper, a forwarder held to be a rere aga•lt vri11

generally have only limited exposure for loss of or darnage to cargo. By

virtue of the agency the contract of carriage created will have been

established beoeen the forwarder' s principal and the actual carrier, and

tie contractual tenns governing the cargo recourse will geriera.lly

those the cmtract issued by the actual carrier. %lhe forwar&r's

non•tb..lly the cargo oømer, and not the fom rar&r, Will be liable

for any æongful acts or anissions vh.ich are ca•trnitted within the scope of

forwar&r's authority.

For exarple, should a forwar&r un&tÄ' bharfage charges, it is tie cargo

Gamer vtlich will (subject to statute) be liable to the port authority,

even though the rpay have placed the forwar&r in finds to the

correct charges. rlhe is entitled to be in&T1ified against all

incurred a-I of the nat&iated and further to be
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Äid proper charges for its services (27) , even if üese were

originally conterplated.

There is a d-lty to exercise reasonable care aploying the persons v.ho

are to perfom the carriage, (28) but having tl-ae arrange-rents, a

forwarding agent will be l.m&r no deity to supervise the actions of

carriers v•h.ich it rray reasonably and properly e>Qect to perfom their

nonral ±ligations carpetently.

Nonetheless, the forwar&r ray not exceed its au&ority. It be

liable, for for &lay due to its negligence (29) and

'dcariously liable for the negligence of another agent vtlich it has

arployed to perfom its fimctions abroad. (30) T.ike any other agent, a

forwarding agent will be subject to duties to exercise such care and

diligence as is reasonable in the circumstances, to follo.d the Iæ•.lfu-l and

reasonable instructions of the as to the manner of perfonrance

of its duties and to not its friterests to conflict with &ose of its

principal.

Since the general deities of an agent rnay be varied by epress

agrearent bebeen the and agent, seeking to establish

thanselves as agents set out in their contracts v.dth shippers t..enns vatiich

give then tre broa&st possible authority. A Forwarder's Certificate of

Transport or Ocurent issued by a forwarder will camuüy

incorporate by reference a standard set of forwar&rts terns such as me

standard Trading cc-ad-itia•s of the mstitute of Freight Limited

and state its face words to the effect that tie forwar&r is

"authorised to enter into cmtracts witl carriers and ot.YErs involved

the eecut.im of the transport subject to the latter' s usual terns and
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cordit.ims", that the issuer "&es not act as Carrier but as Fowar&r"

and that it is "not responsible for trie acts or an-issioras of Carriers

involved in the execution of the transport or of other third Em-ties" .

4. Stans of as or Pri-reipal

In &temi.ni.ng the appropriate action to be taken by a cargo omer bti.ich

has entrusted its goods to a freight forwarder to arrange transportation,

and subsequently discovered that the goods have been lost or it

is necessary to deten•rdne at the outset whether the forwar&r has

participated in the transaction as a principal carrier or a "nere agent" .

analysis of the cases suggests that the determination of a

forwar&r' s status will depend on the nature of the contract betæen the

parties and the surrounding circu•nstances.

4.1 Forwarder as Agent for the Shipper

R0N1att, J. encapsulated the traditional view of the legal position of the

frei$lt foxwa.r&r Jones v. European and General Dcpress (31) , v.here

"It must be clearly mderstood that a foraarding agent is rnt a

carrier; not &ta.in the possession of the goods; not

u&rt.ake the &livery of tl-zn at tie oüxer end uüess preentm by

sate excepted cause of loss or sarething v•tl.ich affords an excuse. All

that 12 is to act as an agent for the amer of the goods to rtEke

with tie people do cany - stænships, railvays and

so a-I - and to rtEke arrangarents so far as mey are necessary for tkE

irrrrediate steps betæen tie ship and Ole rail... 
"

Un&r this vieg, tie fonqar&r contracts the sea-carrier and any

land-based transport operator as agent for tae of the goods (or

the caisig•xee of the goods if the sale contract is on FOB rather than C&F
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tems) . is tre ard t.lEre is privity of caltræt

between e-ae and the individaa.l lard and sea carriers engaæd by

the foxva.r&r, but no direct caltract beO•een t.læ fowar&r

'Ihe forwar&r not contract to carry ard &.liver

itself. In 1939, forwar&rs were &fined as groups T,'tlich vere:

willing to forward goods for you to the uttenrost erEs of t.YE
earth. 'Ihey not I-m&rtake to carry you, am trey are mt
l.-m&rtald.ng to it either thanselves or by t.l-eir agent. 'ItE•y are

to get sarebody to the mrk, arid as long as t.YEY
exercise reasonable care choosing the person to t.læ mrk, trey

I
have perforrred their contract" . (32)

ffhe basis of rammeration of the freight forwar&r n•ay be of relevarce in

determining v•hether it has acted as agent or In Bhrst.a•l

Bcelsior Ltd. v. Arbuckle S•n-ith & Co. Ltd. (33) , Lord •Ikrming M.R. fourd

&at, in light of a-xe correspon&nce beOeen the "Abck.le

mith ære forwarding agents in the tri-le sense of those mrds mt

tha•nselves carriers" (34) , &spite the fact that exe forwar&r I-nd

ten per cent to the quote received fran the barge operator

arranged tie European portion of the trip. TIE a&ing a-I of teri cait

for the forwar&r's oøm profit was regar&d as an ird.icatia"i that tre

forwar&r was a contractor on its accomt as principal tre

&fendant's coumsel successfully @Q1ained this in tre particular

case as being "because of contingencies" since "costs rtü$lt risen . (35) ) .

Lord Deming epressed the viea.r that exe reru-ÜErat..ia•i of

should be structured so triat clients Vere only æt1..E1

paid by tre fozva.r&rs to the carriers ard 'tin

could charge an agary fe for t.tEir services as . (36)

A freight forwar&r 'Nas leld to have been Eting as an aærat in t.l'E reczxt

Neg.l South 
Wales case Kin &11er Irports Pty. Ltd. v. A-I,rolevant & Ors.
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(37) facts cmcemed üEft of a consign-ent of Italia-i shoes fran a

sessel, the carplicity of rrzrbers of the crew. Tie first

&fendant fore.r&r had issued a carbined transport bill of lading

did not &fine the "carrier" and I-m&r the heading "shipper" na•ted the

forwar&r "as forwarding agent". The plaintiff was næted as "consigiee"

It vas noted the judgatent that the conditions on the bill of lading

aæeared to cmt.erplate that a-xe "shipper" and "carrier" wuld be

different entities. The second defendant sea carrier had also issued a

catbined transport bill of lading, and this nared trie fowar&r as the

and itself as carrier. The forwarder wras held to have acted as

agent of the plaintiff in arranging for the carriage of the shoes by, and

the issue of a bill of lading on behalf of, the second defendant.

sigiificant considerations contributing to this finding bere the fact that

the forwarder's biL1 of lading contained no tenns and conditions, and the

arbiguity in the fon•arder's docurent as to the identity of trie "carrier" .

It should be noted that it is cat11Dn for the forwarder to be rm•ed as the

on tl-ae sea—carrier' s bill of lading. Hoeever , the

forwar&r has entered into a contract with the sea—carrier as agent

behalf of the shipper as principal, this may rterely signify that the

is an mdisclosed

4.2 Forer&r as Carrier

Sczuttm (38) has itenised a nurber of factors are indicators a

foxwar&r has cmtracted as a principal rather than an agent:

it issues its G am "house bill of lading"; (39)

that is has cmtracted for a lien in its o,am nare,• (40)
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üat tre carryirg ship is oemed by an associated 

fowa.r&r; (41)

and nunaged

that agrees "to collect" ra&er t.hara "to arrange for the

collect.ia•i of goods fran the ; (42)

that t.YE fomar&r holds itself out as a "haulage, and

Ii$lterage caeaüactor" althou$l not any lighters; (43)

that tie forwar&r takes a bill of lading fran the sea—carrier næning

itself as (44)

that it books at a concessionary rate of freight for the

consig•rtent in the hope of finding goods to fill it later.

I-bever, notwithstanding the occasional exception, it has tmt.il very

recently been regar&d as I-musual for a freight forwarder to be famd to

have contracted as principal to a contract for sea carriage. (45)

æ.nera.L1y, the courts had been reluctant to ascribe to the frei$it

foxwar&r the contractual status of carrier vis—a—vis the shipper, the

absence of any @Qress tems to that effect. (46) This is no longer the

case. Since the advent of containerisation, the courts have

irzreasing frequency identified circunstances in freight forwar&rs

be regar&d as having contracted with shippers as principals for a-xe

performance of entire intent-odal transits. (47) a fow.ar&r is mt

a position to personally perfom the vhole carriage itself, it

subcontræt out the perfon1Er1ce of all or part of the carriage.

Lee coQer v• uæg(48) was a case vtlich a freight forvar&r tes I-Eld

to have a to tYE contract witi the but not to have

æted as carrier. 'Ihe finding that the forwar&r had contræted as

was based both a-I tre cmduct of O'ie arid the fact that

contrætua.l &cutEit.S did not state that it agent of
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the (49) It vould sean fran this case that the creation of a

relationship of agency betveen forwarder and shipper ray require an

epress stat—rent.

In J Evans & Sons v. involved a part'! v•txose principal

business was that of road carriage also acting as a frei$it forwarder for

other sections of a-xe transit. In relation to trie sea leg, the forwar&r

said to have acted as a "transportation contractor" . (51) In Salsi v.

Jetspeed Air Services Ltd(52) the plaintiff air freightage broker v•as

aployed as agent by an Italian fim to arrange carriage of goods fran

Rare to Lagos in Nigeria. The plaintiff rnade arrangatents witl the

&fendant Jetspeed, a second air freightage broker, for the air

carriage of the goods. The aircraft used was ov•med by an Xterican

'+dth Jetspeed Es closely comected. The court concluded that:

"the defendants ... Vere contracting as principals. frieir obligation

was not to carry the goods, but equally it was not to procure a

contract I-mder vati.ich (tie plaintiff) muld becare entitled to require

the goods to be carried (the agency or brokerage situation) . Their

&ligation Es personally to procure t.l-xat the goods be carried. " (53)

me &cision was in spite of the plaintiff' s Imaa.lledge that the &fendant

forwar&rs had no ships or aircraft of their and a-xe

regotiations v,ere depen&nt i..lpon negotiations the krerican

aircraft capany. Consi&rable æight was given to the fact that t.læ

issued invoices in their rm•e without any suggestion that

trie charter fixture or boo)d.ng was vdth anyone else.

In the 1975 case of Clas Davis (Iéta.l Brokers) Ltd v Gilyott & Scott Ltd

(54) , Ole plaintiff net.a.l brokers had instructed the first &fendants to

&liver 110 ingots of tin to nared consigxees. 'Ihe first &fendants vere

a nultiple group u&rtook, ærmgst other fimctions, warehousing,
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haulage, Bhiwd.ng and fomerdlng operatims, and had for sate tine

barehoused the tin. 'Ihe first defendants had arranged the secmd

&tendants ('Aho were road hauliers) for the carriage of the

stolen In transit as a result of the negligence of a-xe second

&fendants ' servants. Although the first defendarxts had argued that they

were rere forwarding agents and had contracted wiÜ1 the second &fendarxts

as agents for the plaintiffs, the first defendants vere held to be the

carriers. me secmd defendants 'eere thus the sub—contractors of the

first &fendants.

me approach naval likely to be taken by Australian courts in &tezrnining

the nature of the relationship betæen shippers, forwarders and their

subcontracting carriers is evident fran the recent Ne al South Wales case

Carrington Pty. Ltd. v Pacific Austral Pty. Ltd. (55) . 
f
lhe case

involved the detenrdnat.ion of a claim by Carrington SLiÄ*.rays against its

freight forwar&r, the charterers and ogmers of the carrying vessel and

the discharging stevedores in respect of da-nage occurred

to a large diesel engine during unloading in Sy&ley. me &1Ege had

resulted fran the negligence of the stevedores. Since a nurber of

different bills of lading had been issued in respect of the shigrent, tYE

issue of V'he&er Carrington Slipørays had contracted with Pacific Austral

as a or engaged it as its agent was of irrportance in &t.enrdning

Vtl.ich set of eclusicn clauses arplied to the carriage.

It was held to quite clear that Pacific mast.ral had contræted as a

(56) 'lhe bill of lading which Pacific Austral had procured for

Its custavter a "PE>Æ Line" bill, and "PNC Line" was a business rm•e

vati.ich Pacific Austral itself operated. "Ihe letter of credit

had been 
&ta.ined by Carringtcn Sligorays fran its bankers had directed
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"PE*Æ Li.æ of Rill of lading only acceptable" . lhus, the freight

fore.r&r was restricted to negotiating a carriage of goods only

PEAC Line or a PEACE Line bill of lading, 'tot.hewdse the letter of

credit could not have its assigned operation" . (57) Since the au&ority of

Pacific Austral E.s quite specific, it no rere agent. It had no

auüDrity to enter into any o&er bill of lading on behalf of Carrington

Slip•ays and, in fact, had contracted v.dth itself (ie. PEAæ Line) as

In the course of the judgrrent, Rogers, C.J. referred approvingly to a

an article in the 1986 Journal of Ivlaritirre & Camerce in

iatl.ich it was said that:

"'lhe courts will input-e the intention to assuæ liability as a carrier
bhenever the freight forwarder makes representations arroumting to a
guarantee that the gæds will be shipped in a certain rranner" (58)

It is interesting to note that, in this case, the freight forwar&r was

contending that it was a princiEE1, and was not seeking to argue that it

E.s a-xe agent of the consignee. As a its position was

protected by the limitation provisions and exclusions of liability

cmtained in the Hague Riles. One of its co—defendants, haever, the

aaa•er of the ship and tre exployer of the crew, in seeking to argue the

of its bill of lading, lad-lich offered it greater

protectim, vas seeking to establish that Pacific Austral had acted as an

agent. 'Ihis case &at, provided appropriately mr&d

exclusion clauses are inclu&d in the &curentation issued to by

a freight forvar&r, protection it enjoys rtEY be just as satisfactory

acting as a principal as v•hen found to be a "rere agent" for the

smæer.
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a frei#it forwar&r is reld to be a calt.ractual carrier, tere is

privity of cmtræt betv.æn and the sea—carrier.

is not a party to tie caltract between t.YE forer&r am sea—carrier

evi&nced by the sea—carrier's bill of lad.i..ng, is isst-ed to t.læ

as 
"certificate of or "Ynnse bill"

isstæd by a-ae forsaar&r to the cargo Gamer will represent t.lE calt.ræt

beb•.æn tlæ forsa.a.r&r and the and will be the operati%..e &a.ÄEit

in &t.emining tre ri$its of the shipper in cmtract. 'ItEre are thus

" I-ixæ" bills of lading cosering the a-le shigtent of goods. By ca•züast,

VAhere the frei$it forE.r&r has nerely acted as agent for tYE goods a.•aær

in arranging transport, its "certificate of transport" or "In-Ise bill"

will not have the force of a bill of lading, but will be, at mst, a

I
receipt for the goods an authority to enter into a caltræt

of carriage on behalf of tie shilper. (59)

The in-portance of forwar&rs tm&rstanding they are

business as agents or princirnls was illustrated in tre

case Systers I-drnited v. Korea Shipping Corporatia'1(60) . A frei$it

fona.ar&r, Frei$lt Systerus, had arranged shigent ard issæd a In-Ise hi

to Phrianne Trading Lirrdted, a of a cargo of rushroars, Vtiich

in transit. In respa-ase to a claim aga.i.nst it Phri.ære,

Frei$it Systzos paid carpensatia•l for tre

i.r&tn.ity against tlE ætua.l sea carrier. 

to tie fowar&r by t.YE sea carrier 

"Frei$it Systas Linüted of &riaræ 

fowar&r vas üerefore rEId to any æted as 

bill of

tre as

Limited.

in relatia•i to

tre sea trasit 
with tre result it ri$it to ste tre

carrier' s bill. emus, forær&r rot Zititled to rake ræovery

fran the 
sea carrier, vas left a-it of pocket.
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Sirruxltaææsly

occasims it rray be difficult to distinguish t.l-e fuzt.i.a-ls of a

fow.a.r&r ut.ing as agelt fran its carzyi.1Ü a-it of otlpr rot

carect..ed as part of tie sare (61) . Tnse

fowar&rs Vtlich in internatia•aa.l shigrents sea perfom a

of furzt.ia•as, irrll.ß.i.rg such carp1e•tE1tæy servicæ as

Erernusing, insurame ard rray sinuxlt.area.asly æt as

or brokers ard/or ship's agents.

In stch circunst.aEes, a fowa-r&r rtEY be both carrier in

respect of tre sare ship-tent at the sære tire , retairi.ng tre stauzs of

in respect of its frei$lt fon.qarding operatia7s æt.iXÜ as a

primipal respect of its ancillary activities. Sirnilarly, v.tEre

of its operatia•ls caisist of the busiæss of transport, a

nay perfom t.YE road portion of a-xe transit itself stræü.xe its

calü-æt with tre 

sea it æts as 

4.4 Fone.r&r as 

It is possi.ble to

regar&d as

sim.a..ltazaasly. (62)

so that in arranging tlE other legs, st-ch as tie

agent.

for Both Carrier and

i&lt.ify circu•nsüEes in fowa.r&rs ca•i

as for both t.YE carrier

is *Ere a a

forerder to ut as its in a area. fore.r&r

æts both as a broker a forer&r. brdcer, tre

foræ.r&r's furztia•i will be to tre serviæ
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ard &tain cargo to Its •essels to These act.l'dt.les may be

carried in parallel with cmvent..ima.l freight forwarding activities.

It is possible to conterplate a situation in v.hich, in "selling" cargo

space a foxver&r is acting as el-xe agent of a shipping carpany, yet

perfoming "ancillary fimctims, such as arranging insurance caver,

clearing goods throu$i Custans, etc" (63) the forwar&r acts as the

shipper's agent.

In the context of air carriage, I.A.T.A. Resolutions &fine the air

freight as an agent acting on behalf of the air carrier as

principal and having clearly &fined duties in relation to the collection

of charges, issuing of waybills, etc. (64) . At the tire, a

freight forwar&r is an I.A.T.A. approved cargo sales agent, he will

always act as an agent in relation to his client the shipper, at least as

regards the air section of transit" . (65)

5. Liabilities a Uli.no&-l Basis

In or&r to &temine the liability position of a freight forwar&r

has acted as a carrier b.åth respect to a particular leg of transport, it

is recessa.zy to u&rstand the distinctive legal regiæs hase

in Australia to regulate air, rail, road and sea transport.

5.1 Air carriage

A large proprt.im of *ostralian freight foner&rs are pre&ninant.ly

with air tra-asprt. In of tlæ carriage of by air

into Üid out of Australia, 
between t.læ States, betæen tlæ and

rpb•een tie 
States a Territory, liability is governed by tXE Civil
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Aviatia'i (Carrier's Liability) *ct, 1959—1982 (Camu•mealth) ("the CAL

Act") . Liability for loss of or datEge to cargo vhich has been carried

v•tD11y beoeen places within a State and to votiich the CAL Act

not is govemed by the applicable State legislatim. (66)

me CACI Et incorporates into the darestic law of Australia, specified

circunstances, a number of international Conventions and a Protocol

are set out in its Schedules. Part Il of the CAL Act relates to carriage

to vat-rich the Convention 1929 and the Hague Protocol 1955

Part Ill relates to carriage to vül.ich the Convention

vdt.hout tie Hague Protocol appLies. Carriage subject to the Guadalajara

CaTvention 1961, is supplerentary to the Warsaw Convention, is &a1t

in Part IllA of the CAL Act.

mus, in assessing the liability position of a freight forwar&r

respect of a air carriage, the first enquiry is to assess

vat-ether it has acted as an agent or a principal carrier. Assuning the

forwar&r rray be regarded as a carrier, it is then necessary to &termine

v.tetl-er the carriage was purely intrastate, or vüxet.her the C.Aa., Act

If liability is governed by the C.Aæ Act, the next step is to

vtlich set of mandatory provisions applies - Warsö•.i as aren&d by

Hague, Warsæ.l without Hague, or Warsaw as by Hague am

by Guadalajara. By referring to the relevant Sched.l.le of tre

CL Act, it is thZ1 possible to ascertain the specific provisims v•hich

govem carrier' s liability.

Article 22 of t.YE Warsö%l Conventim lixtLits the liability to an air

carrier is for loss of or datEge to cargo to 250 Francs

kilogræn (uness a higher value has been declared) . Haa.es.ær, a carrier
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rot ata.ii itself of limitatim if urage has been caused by t.læ

miscaüEt of eiüer tre carrier or any agent of trae 
carrier acting

tre scope of its authoriÄ r (67) .

V&ere Protocol apiies, the lirnitations of liability will not 
be

axra.il±le if it is proved that &rage resulted fran an act or ardssion of

a carrier, its servants or an agent acting within the scope of its

with intent to cause da-rage or recklessly and with

that would result.

GE&1ajara Calvent.ia•i has relevance to the liability

posit.ia"i of the frei$lt since it &lineates responsibilities

air carriage has been perfonted by a EÄrty other t.hari the

"caltracting carrier" , ie. the party as a prü-xcilh.l rtEkes an

agrearent for carriage with the shipper (68) . "actual carrier" is

&fired as "a persai, other than the contracting carrier, by virtue of

aut.mrity fran cmt.racting carrier, perfon•ns the or part of the

caltzrplated but is not with respect to such part a

swæssive carrier within Warsæa.l. " (69) The Guadalajara Convention

pro..n-&s ÜEt calt.ræting carrier is responsible for the '.&le of t.YE

cmt.aplated by t.læ agrearent and tie actual carrier is

respasible aüy for tre carriage l.tlich he perfoms(70). cargo

interest has t.lE Qt..icn of bringing its action for against t.YE

ætua.l carrier, cmt.ræt.irg carrier or against both t.oæ&r or

separately. In case limitatims aælying t.r&r t.læ Warsöd

ca•rvent..im, or Wax-sag as by t.lE Y•lagt.e Protocol, amly. If an

air forear&r has as a carrier on basis of Warsa.g as

3mIæ1ted QIÜIajara, fur&r can be regar&d as a
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carrier", it will be liable to the cargo interest 
for any loss or dzrage

arising in the course of the entire air 
carriage.

'It-e Australian goveming tre liabilities of air freight 
forwar&rs,

&restical.ly and intemationally, was sum-arised 
a &livered by a

nztber of this Associatim, Peter ICQueen, to the 1985 National 
Calference

of the Aviation I-mal Association of Australia, and I wuld carrrend that

to anyone involved as an operator or an adviser 
with the air frei$it

forwarding indi..lst.ry (71) .

5.2 Rail Carriage

A nunber of rtEjor Australian forwarding carpanies, generally subsidiaries

of large transport conglarerates, specialise in rail

forwarding. These catpanies tend not to engage in international

forwarding. ffhey act as consolidation interrrediaries and offer

carprehensive freight services for snail consigments, hiring space on

interstate trains fran the various rail authorities. On the rnajor rail

corri&rs such as or entire trains rray be

hired on occasions. Profits are rnade by obtaining the benefit of redred

frei$lt rates for vatiole railcar lots, ie. shippers will be offered parcels

traffic at rates slightly cheaper than they muld be able to cbtai.n fran

t.YE carrier üznselves.

It is likely soon-to-be-finalised establishrtent of National

Rail Freight Corporation to tm&rtake resporsibility for interstate rail

transport in Australia will dixtd.nish the danand for the services of rail

freight fozwar&rs. In tlæ &ese forwar&rs have profited fran being

better able to u&rstand and Neal tae intricacies of me various
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state rail authorities t.ha•a the gaieral business catrrm.15'. of

cargo will, in future, be able to &a-l directly a single body,

I•QF'C, 
sole responsibility for roarketing interstate rail

services.

mere will be a cmflict between the interests of a-xe BF..FC and tre

in that a-xe fozær's profitability depends, to sare ecterlt, on

the rail linehaul price it ±tains fran t.læ latter's

profitability &pends to a large extent on the difference bebeen the

linehaul buying price and the price it is able to ±tain fran its

clients. Ho,ever, a STE-II nurber of major rail forwar&rs will continue

to prosper, as they possess rnarketing skills vtl.ich it will take the I'G.FC

sate years to acquire and have strong client relationships built up over

rnany years. The DR.FC is likely to be reliant on the of these

rrajor forwarders if it is to be successful in its early stages.

Generally speaking, Australian railways are aømed by State goveznrents.

Not su-prisingly, State legislation provrides tie various railway

authorities a greater level of protection fran liability would

edst if the carron position applied. Although the rail auüm•ities

are carriers, the Camissioners of Raiha.zays are ermaed witl poaer

to prescribe special conditims un&r goods are to be carried,

rtEJdxg h r—1ÜE. (72)

A by—lad validly by a Catmisslmer of Railways will have tie sate

effect as if a special cmtract tae sate terms had been entered into

beoeen the railway authority Üid t2æ oemer of goods. Altemati'.ely,

an authority rtEke a special cmtract with a particular consignee. (73)

It is proposed 
that liability posit.lm pertain.ing to carriage by t.YE



26.

BRFC will be clear by an of the camu•zea.lth 
parliarent, this

has been recatrrended by the National Rail 
Freight Initiative Task Force,

ho•ever the necessary legislation has 
not as yet been 

enacted.

In State Rail Authorities of NSW v. Berson, 
um.reported of

Justice HI-mt of the NSW Suprare Court (74) 
by—laws rtE& by the State Rail

Aumority of New Soum Wales l.mder s. 64 of the Goverment 
Railways

1912 Vere held not to be binding on consignors tm-less 
the by-Iö&ts were

"just and reasonable" in line våth s. 9 of trie 
Carrron carriers Pct 1902 and

trie consigrxor had the special contract it had entered into

with a-xe State Rail *Althority.

It should be noted that, on the European continent, 
C.I.M. (the Conventia•a

for the International Carriage of æods by Rail) Iinüts liability for loss

or to cargo carried to or fran a contracting nation ala-lg C.I.M.

&signated routes at 17 SDR's per kilogræn. Carriers are liable for loss,

or delay uüess an excepted peril can be proved. 'me cmvent.im

has little relevance in Australia, although an Australian forwar&r

has arranged a lard transit at the European end of an international

transit, it rpay be necessazy to consi&r the effect of C.I.M.. (75) It is

not l.mcarnon for overseas cabined transport operators to

Australia to issue bills of lading '+tlich purport to apply C.I.M. (or

C.M.R.) terns by private contract to Australian darestic land carriage.

5.3 Road Carriage

Phny Australian road transport operators are parely involved in cmt.ræt

haulage fran point to point, often as sub—contractors to large

transport conglarerates or by arrangarent with fowar&rs
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traey hat-E establislæd business relatia•ash.ips. Ha•Ever, it is

carrtulplace that the larger ard rtore soßiisticated hauliers also 
offer to

tlæir clients a foraard..i.ng capability, and becate involved in 
arranging

interrtodal A large freight foner&r rtEY elect to operate an

associated road haulage business as an adjtmct to its forwarding

operations.

L'he proce&l.re by the contract between a ræd carrier and

a shipper of goods should be established is üiat, prior to the transit, a

written quote should be provi&d by tie carrier specifically referring to

its terms and conditions of carriage. Subsequently, a properly drafted

consigrrrent note, referring to a-Id incorporating into the carriage

contract the sa-re set of terms as was contained in the quote, should be

delivered for sig-xature to the goods omer by the carrier' s driver or

other aployee prior to or at the tilte that the goods are &spatched.

in the road transport industry are not notorious for

their strict attention to the &curerltaxy side of their businesses ard it

frequently happers that either trie tents referred to in t.YE written qnt.e

and in the consigrnrent note are 
inconsistent, or that no cmt.rætual tenrs

have been referred to at all in me 
exchanges betæen tie prior to

trie transit.
In such cases, it will be necessary to analyse t.Y'E terbal

statzrerlt.s Vtiich have been rra& by the parties, or prior cause of

&alings bebea'l t.rzn, in or&r to &terrrd-ne tkE cmt.ræt1E1 tetras

governing a particular carriage. Reason±le notice smuld hase ben gis.æn

to a-ae shiæer for particular terms to have in tlE

caltract of carriage, ard t.YE sufficiency of tie mt.ice

&temine the extent of tre carrier's Ii&ility.
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EEn.ker & Co (Aust) Pty Ltd v Phplas Equ-igrent and Services PO' Ltd (76)

i.m.ol'.zed a claixn by an invorter of rrachinery (&plas) v•h.ich had cmtracted

a frei$lt fozsaar&r (Sclænker) to clear an epensive roachine tX1.rou#1

custars arid &liver it fran a relboume to &plas' custarer in

Claytm. rtæh.i.ne was driven I-m&r a by a road

carrier eragaged by Sci-mer. Phplas clairted against both the road carrier

and Screnker. The road carrier had been negligent , hoe-ever a c e in

its trading conditions entitled it to be indatnified by Schenker. In tie

period fran 1980 to 1986, Phplas had utilised Schenker's services at least

a &zen tires each year, on average. Since 1982, Schenker had utilised

in its correspon&nce Phplas said, at the foot of the

"See overleaf for trading conditions" . Tbenty—six clauses of tile

trading conditions ære printed on the reverse of the in but

legible type. It was concluded that "judged objectively, Schenker

entitled reasonably to conclude by October 1986 that by continuing to

cond..lct business with it on the basis of the correspondence bearing on its

reverse trie trading conditions and not objecting to than, Phplas had

consait.ed to their incorporation into the contract betæen it and

Screnker". (77)

A operator oees to an amer of goods in its possession a

d.lty to take reasonable care of than. me operator therefore be

liable to carpensate the goods amer for any loss or to the gØds

Vtlilst they tere in Ole custody, tmless either:

prove üat tiere negligence its or

that of its agents, or

it can prove that it is exarpted fran liability by exclusia•l clauses

in its contræt.
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I

In tltnras Nat.iaEI Transport (&lbourne) PO' Ltd Pay v Phy & Baker

(78) of t.lE tes a large Victoria-x &test.ic 
forwardi..rg

organisat..ial V%hich e•rployed about 20 carriers aroumd 
&lbou.næ to collect

æods bring than to a central they were sorted for 
azaard

rtvve•tent by road, rail or by sea to Tasrania. In t.tE case of interstate

road shigrents, transport was 9.dth sub-contractors, 
vere

carriers regularly arid exclusively a•rployed by 'NT. Ir&ed,

I
vehicles carried 'INT's na•re and Vere cormected to the &pot by boo—way

tlhe action had been brou$lt for da•rage to a shigrent by fire

it was being carried by one of these sub—contractors. 
clairted

to be a rere forerd.ing agent, and therefore not liable for tre loss,

because the took place exe shigtent was mt in its

possessia-i. Ho•ever, this argunent E.s rejected by the Hi$i Court al the

basis 'INT had actual possession of the goods as bailees

the v.hole transit, either by its servants or through a subcmtractor.

f held to be liable as bailee for the actions of its sub—bailee.lN11 was 

Rick Cc&y Haulage Pty Ltd v Simsretal Pty Lirnited (79) was a case in

trie Pull Court of a-xe Suprare Court of South Australia

t.YE effect of exztvt.ion clause on a bailee's liability. The plaintiff

had contracted with the &fendant carrier to tran.sport a cargo of cQer

fran to Port Ebla. The &fendant, consistent witl its pres.'ious

&alings v.åth the plaintiff, engaged a s&contractor to perfonn tie task,

but both tYE subca•ltractor arid the cargo disappeared without træe crce

tre goods Vere picked tv. Claims ære against tYE for

breach of contract in negligence and conversion. given

in favour of tre plaintiff, and tie &fendant was held to in breach of

its caltrætua.l &it.ies to carry the safely am &liver trzn to Port

Bbla ard to engage 
a reliable carrier to carry tl"'le goods. 'Ite cært
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er@iasised that a bailee for re•.n.rd 
carries the a-nas 

of proving 
loss

or &rage to pods entrusted to It has happened 
without its 

fault.

The &cision in spite of the inclusion 
the carrier's 

contract with

t.YE plaint-iff of a condition "hich said:

"l.m.less otherwise expressly agreed in writing no 
responsibility will

be accepted by the carrier for any loss of 
or &nage to or nüsdelivezy

or non &livery of goods, parcels, 
crates or cases, etc., 

or

the contents thereof eiüxer in transit or in storage 
for any reason

me court felt that the exatvtion clause did not clearly 
indicate triat

misappropriation was an excluded event and that if 
protection for

rrdsappropriation was required that should be clearly stated 
in tie ten-ns

of the contract. (80)

In Schenker v Maplas (81) , the Victorian Court of Appeal had been asked to

consider Tehether the freight forwarder, Schenker, Es entitled to an

indamity fran the shipper, Maplas in respect of the negligence of the

road carrier it had engaged, by virtue of Clause 3 of its trading

conditions, vatiich provi&d:

"bhenever the (Schenker) is instructed to tmdertake or arrange

transport, storage or any other service, it shall be auüxorised to

entrust the goods or arranga-rents to third parties subject to tY'ie

latter's contractual conditions. me custa•rer (Maplas) shall be bound

by such conditions and shall indamify the Carvany against any clains

arising out of ueir acceptance. 
"

On the basis of that clause, the freight forwarder was regar&d as having

rna& the contract tie road carrier as principal and not as agent,

(82) arid in addition &plas was held to be under an &ligation to

indarnify Schenker against any clairn based on a contractual condition

incorporated in contract beoeen Schenker and the road carrier.

rtGarv'ie J. famd &at, "l.m&r its contract with Maplas, by it was
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instnxted to tranQort, SclEiker vas to entrust

to third parties sub)æt to t.kE latter's cait.rætæ,.l

caditias tt . 
(83)

5.4 Sea

I mt presuree in a paper given to this to attempt to

surrtarise in a paragraa•as tre of by sea. it is

irrportant to note that t.rE provisicns of tre Hague Rules, v•tiich are

into Australian by the Sea of 1924

(Cth) (84) are rar&t.orily to any of by sea in

shirs carrying fran any port in the Cantuv.ealth to any ot.YEr port

in or outsi& the Carra-L•ea.lth" (85) . not, apply

to "t.he of by sea fran a port in any State to oüer

port in sare State" (86) uüess the agree to i.æorporate trzn

into the caltract of
rme Hague males thus aply to all

mstralian coastal traffic bebeen states, and to e>Qorts by sea fran

Australia. Deming the period fran the tilte are to

tine they are discharged fran a 'vessel, t.kE limitatims ard

&ligatia-ls calt.aiæd wi&in tie Rules will aæly, rnodtrastardi.rg arue

prosrisim in a bill of lading parporting to cmfer greater

t2E carrier.

Hague miles, ard t.reir 
limitatim of 

carp 
to $200 per canrnt 

of ea carriers for

by of tYE

to tre &t.riltent of tre ri$its (87) . Articles I ard

11, tre mules are 
irrorporatm into all cmtræts of bl a

bill of 
(88)



activities of Australia-a forwar&rs Involved in

of carriage by sea can be broadly categorised as pertaining to:

(i) the Bass Strait trade;

(11) the Trans—Tasren trade; and

(ill) the ratE.i.r&r of the borlddide liner tra&s to am fran

Australia.

practice of the carriers active the Bass Strait tra& is to not

issue bills of lading, but rather ncn-negotiable ccnsigrment notes in

sinple tems. Although a-xe Act provides that if a shiEper asks for, he

rust be issued with, a bill of lading, it is not the practice of

or foxva.r&rs in the trade to require a bill of lading to be issued.

I%égotiable transport docurents are not required in a tra& with a transit

ti.rre of less than 24 hours it would be necessary to all

&curents to consignees by air courier to ensure their availability for

presentation upon discharge of the cargo, and this muld be an aütional

cost for shippers. A systa•n of consigrment notes a-xe consig-aee

and sinply require it to produce evidence of its identity to the sea

carrier in order to obtain delivery of the cargo, is to be preferred.

In exe Trans—Tasrjan tra&, again has a very short transit tire, the

use of non-negotiable docurents, i.e. waybills, is al go becani.ng

increasingly prevalent. Sea carriers are encouraging shippers and

foxvar&rs to accept the issue of a sinple waybill specifying a I-med

ca'isignee in lieu of a bill of lading.

This trend toe.rds tie increased use of non-negotiable

Ocurentation in the short—haul Australasia-x shipping tra&s will increase

likelihood of forwar&rs e-ae tra& being held to have contracted as

primipals with their custarers. bhere, for exarple, the contract



Cowa.r&r and Bea carrier In the Com of a Bi.trpie

nartes the town.r&r as ahiwer, there will be nothing in eut contract

v•tüeh 
that the fow,rarder has acted as an agent. Althou#l freight

my seek to affirm their agents status in trxe cmtractua.l

arrangements üiey establish with their shipper clients, v•here the shiplng

cmtract is In the fom of a waybill or a cmslgrnrent note, they will be

l.mabie to the posit.1m by referring to the detail of clauses in

the u&rlying sea carriage contract. It should noted the

provisions of the Carriage of by Sea Bill 1991 extend, on a

'.01untaxy basis, to contracts of carriage evidenced by non—negotiable

transport &cutents.

House bills strive to give the irrpression that the foxwa.r&r is

nerely an agent rarely contain Hina-laya clauses or "carrier' s

responsibility" clauses, particularly vhere they are based on the Standard

Trading Conditions of the Institute of Freight Fow.rarders Ltd. (The

evi&nce in the Carrington case disclosed that "today every bill

of lading (but not necessarily house bills) has a Himalaya clause". 
(89) )

mere is a danger this, for v.here a forwarder is noneüE1ess leld to be

a principal carrier and a goods omer is able to successfully an

actim, say in tort, against a subcontracting carrier vatiich is rnt

by a Himalaya clause, the sub—carrier rray tum ard sek

recovery fran the foxvar&r/principa.l carrier, and the berefit of tre

eclusim clauses in me fone.r&r's contract ".dth pods oeær will

have been lost. 
emis creates sarething of a corn-mdn-m for fowa.r&rs 

- if

HirtL14.ra 
clauses are inclu&d in their contracts, they are rrore likely to

be tot-md to 
be acting as but if t.læ circunstances are strh

t*xat they 
are rw.ærüe.less 

held to principals, it is in their interests

co have 
such clauses 

in tkEir bills of lading.



6. Isst,B Transport

A frei#lt fowar&r has been &fined as:

34.

Rise of 

"any persm v•tlich holds itself out to the general Alblic to .

provi& arid arrange transportation of property, for catpersation, and

rtEY assarble and consolidate shigtents of such property, and

performs or provides for the perfonnance of breakbulk and distributing

operatia-as respect to such consolidated shigtEits and assures

responsibility for the transportation of such property fran point of

receipt to point of &stination and utilises for the v•hole or any

of the transportation of such shigrents, the sewices of a carrier or

carriers, by sea, land or air, or any canbination thereof. " (90)

'Ihe eælosion in containerised trade in t.lle period since the 1960's has

brou$lt with it a dxanat..ic increase in the number of transport operators

iAdshing to provide a "door to door" service. me result has been the rise

of Pixlt.ürodal or Cabined Transportation. me tenns " inten•rodal

transportation" , "rtultimdal and "ca•nbined transportation"

are believed to have different shades of reaning by tl-xose shoel a

preference for one or the other. For one view suggests that

"nultirrodalisn" involves an operator assuming responsi.bility for the

perfonrence of a door to door contract throughout the transit, v•h.ilst

"intenrodalisn" is sirrply a noverent of cargo by several transport systzns

wit.lwat suggestion of a single operator having responsibility

H%ever, in this writer's experience these tenns are used

interchangeably to &scribe a continuous shigtent noves in or

rrore no&s of transportation.

effect of cabined transport has been traditional bor&rliæs

beoeen tae ætivit.ies of the vuious types of carriers have been broken

&øm. Overlaps of acti%åty have &veloped as carriers epand their

activities by beginning to operate nultirtodally and carpete with operators

'*lich have traditionally in other rco&s of trarasport.

MaltirtDda1 transport involves mt only rrore thara me rto& of trar)sport,



bat usually algo rrore one carrier, v,hlch aæs 
to ene catp1edÄr of

the legal pr±lang arising. Tie étezrnlnatlm of the liability posit-im

of a Creight forwar&r Involved in canblned transport 
carplicated

by t.YE 0%.rer1ap of very regln•eg, and by the difficulty of

assessing at v.tilch stage of the total transit the loss or 
dzoage occurred.

5.1 Use of qgn>1ne4 Transport and Through Transport Docurents

traditima.l pattem of carriage of goods by a single 
of transport

led to the &velogrent of distinctive transport dcurents tailored for

each rro&, only to carriage by that rode, issued at the 
point of

by triat rtD& by the actual provider of the transport, and

establishing its liability for loss or to goods Vtlilst its

charge by reference to an International Convention, or to a natima.l

only to that rode of transport. (91) Fran the perspective of a

cargo '*Lich has engaged a freight forwarder to arrange a throu$i

trarxslt, tre Zit..ixe carriage rnay be vieøed as one continuous transaction,

I-never legally there are a nurber of quite 
distinct operations, and each

nzy create differ-zit rights 
and liabilities betveen the parties. Although

It is still often exe 
case that a vhose cargo is being trarlsported

a nutber of ITD&S, v•heüxer arranging the transit 
itself, or utilising

services of a fozwar&r as an intermediary, will be issued with a

series of 
single transport docurents, it is today likely

üat a nore som.istlcated "start to finish" transport &cutent will be

issued.

Vhere a single &cutmt is issued covering an entire intermda.l transit,

It is In 
cagept usirable that a I-mifom set of liability rules srna.ld be

&roughout. Hoæver, v.hilst me or rrore segrents of a rmx1tirtDda.l



transit rtay be governed by Irandatoxy nxles, no rtEndat.oxy regirre govems

the carriage. A series of attarpts have been to overcare this

fragrenta.zy anroach, culrninating in the draft Transport Carbine

&rchandise ('104) convention Vatiich was concluded the early 1970 ' s and,

as shall see, the 1980 Maltin•odal convention. Neither convention has

yet entered into force.

me need to create a satisfactory degree of standardisation in the

contracts entered into between rtultirrodal operators arid cargo oømers has,

hasever, been ret by the camercial rnarket. A rtore consistent and

predicable pattem of risk for loss or &nage to goods, and a mitigation

of the &fects of the uni..rrodal regiæs has been achieved through the

actions of rrultirrodal operators in:

Using azxopriate clauses to ensure a wi&r and mre

consistent application of the rnandatory rules tharl they muld have had

of their volition (e.g. the Hague Rules rnay be adopted for the sea

leg of a transit, ihhet.her or not they apply by statute) , and

a&pting as their aøm standard tenns arid conditions of business

internationally agreed sets of rules. (92) .

t.læ 1970's the international freight forwar&rs associatim, FIATA

(tre Fe&ration Internationale des Associations Transiteures et

Assfrniles) prepared its 094m set of standard conditims for carbi.red

transport bills of lading, based on the draft Convention, and these

are na•.l cat11Äüy in use by forwarders. During the period, various

shining conferences and the International Qianber of Carrrerce (ICC) also

issued I-mifom rules for catbined transport docutents. (93)
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m•ie &a.nrents issted rrost frei$it fomer&rs are eiüer m,

or are variants of, otE of star&rd forms.

A characteristic of a "carbiæd transport &curent" is that tre "carbired

transport operator" (this is the tenti.nology used in the ICC

un&rtakes the performance of the entire transport operation and will a-aus

be prirrarily Liable to the "&rchant", in accordance with the terns of tre

&curent throughout the carriage. The party issuing carbired

transport &curent I-m&rtakes to perfom, or in its nare procue

perforrnance of, the carbined transport and at no stage be in

"agent only" position, I-m.less this is specifically provi&d elseatere,

such as in a qualifying clause on the face of the &current.

By contrast, a "through transport &curent" rray be &fined as •a cait.ræt

of carriage vatiich involves mre trian one carrier in tl"ie course of a

to door transit. Such &curents are often issued by road transport

operators and sea carriers also engage in forwarding. 'ItE party

issuing the will be stated by its tems to act as a

only carriage on its 06m vehicles or tessels, ard as an agent mly

at all otraer tines. A goods amer has been issued v.•dth a &ra.l$l

transport will be in contract on tre basis of differait (am

pr&ably conditions at different stages of carriaæ, ard

responsibilities for the perfornEnce of the segrerit.s of will

be dispersed over 
several carriers.

5.2 At Wnat 
Stage of the Transit Did Loss or Daraqe Occur?

æcause 
the various l.mirrodal liability regi.rres, a carrier's

&ligat.ions are limited to t.læ tire that t.YE cargo is in its YErds, t.l'E
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ascertairrrent of tie stage at loss or dztzge occurred can becare a

critical issue. loss or dætage can be attributed to a particular

stage of transport, liability rray be rnandatorily governed by

tmirrodal regirre, regardless of tie private contract contained

in a catbired transport &curent. In relation to tie sea carriage stage,

carrier's ±ligations gerxerally exist only daring the period fran

't tækle to tackle". During this period, the provisions of the Hague males

'dill and any loss or &ilage will be subject both to its rrandatory

levels of liability and to its restrictions on contractual limitation of

clauses. As was pointed out in a paper given to the 1983 annual

cmference of this Association, (94) nultürodal container trarasport has

the assesstent of the tire the loss occurred and hence the cause

of the loss, ruch n•ore difficult to assess. 
Clhis is partly a result of

the fact that cargo is no longer tallied in and out at each part of the

journey as had previously been tie case with conventional cargo, and also

that it rt•ovillg fran one fom of transport to ano&er witraout the

cmortl.mity for any internediate inspection.

Clause 6.B of the FIATA Staradard Tenns provides:

in accordance Clause 6. A. 1 tl-ae Frei$lt Foxwar&r is liable
to carpensation in respect of loss or da•nage to the goods and tre
stage of t..rarsportation where the loss or occurred is
t.YE liability of a-xe Freight Forwarder in respect of such loss or
dærage shall be &t.emined by the provisions conta.ined in any
Internatima.l Ca•rventicn or national law, v•tlich provrisions

(i) ca•mot be fran by private contract, to the &trirtent of
t.lE claiænt, and

(ii) wuld have been if the &rchant had a separate and
direct cmtract v,åth t.kE Freight Foxwar&r in respect of the
particular stage of transport v.here the loss or dzrage occurred
ard received as e..å&nce tl-xereof any particular &cutent
rrust be issued if such international convention or national
shall 

"

Clause 6.A.1. æ)moelle$es t.YE liability of the frei$lt fonaar&r for loss

or to goods in his charge exe traditional "tackle to tackle"
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period. Clause 7 of t.læ FIATA Standard Terms recogl.ises the rtEndatoriness

of Hage Riles. Haever, Tehere the issuer of a carbined transport

has accepted liability on stated terms, for loss darage arid &lay

throu#n..lt the entire transit arid has been in possessim of goods outsi&

tre "tackle to tackle" period, the terns of the private

ccntræt, cmt.ained in the catbired transport docurent rt•ay set out a

different of liability.

t•tEse tenos will clearly have effect, arid not be overri&n by a Itandat.ozy

internat.iaE-1 calvent.ial, '*herl loss or cannot be attributed to a

particular stage of transport i.e. is "concealed". For exærple, Clause

6.A of t.YE FIATA Standard Tems provi&s:

"1) If tre stage of the Carriage the loss or occurred
is mt t.lE Frei$lt Foxwar&r shall be relieved of liability for
any loss or darage if sach loss or was caused by:

i) an act or an-ission of tie &rchant,

insufficiency of or &fective condition of packing or rtE.rking
harELing, loading, sto,Ntage or l.mloading of the goods by or on
behalf of the &rchant

iv) inrerent sace of the goods

v) sei.ke, lock—out, stcmage or restraint of labour, fran
cause, v.tetrer partial or general,

vi) a rnxlear i-æi&nt,

vii) cause or event v•tlich the Freight Forwar&r could mt axe'0id
cmseqænces ',mæreof he could not prevent by tl-e

or diligence.

viii)carp1iÄEe instnxt.ions fran any Person entitled to
" (95)

Foods Ltd v O.ærseas Containers Ltd (96) a case in a

of frozza chickens vas carried fran an &stinaticn in

U.K. via tre port of SErehæn to in Saudi Arabia i..m&r t.YE coer of

a Clause 6 of t.lE bill of lading, hea&d

"Carrier' s Respd*lsibility — Transport" provi&d &at:

'"Ite Carrier shall be liable for loss or to t.lE occurring
bebeen t.YE ti.lte received tre goods for transportatim
tine of &li

sæzy" .



limit ræo xeerable against it carß

tre terrrs of amt.rer clause in its bill of

*lich any carpe.nsatim recoxær±le smuld be

set limit of U.S. $2 per kilo of gross v•ei$it of tre

Iæs or ln•ever, cla.i.lted tre relevant

subject to tre U.K. of Goods by Sea *ct. 1971, and t.lE

Riles ard that æcordingly the cmtrætua.l limitation of

clause of ro Tie Court held that the Hagæ—Visby Riles

clearly did r•Dt aæly to inland trarasport prior to shigrent board a

'...essel because t.læ mules have the force of only in relation to ard in

vodth of goods by sea ships.

A fonaE..r&r has u&rtaken as a princiEÄI rray find

UEt, in relation to sea leg of the trarsit v•tuich it has arrariged, its

liability will lixnit.ed to the lirnits specified in t.læ Hague

Riles, ihat.ex..rer the provisial,s in the applicable bill of lading. Ho..ever,

in relatia-l to any land legs, the of the caltract establisred

bebeeri tre fona.a-r&r and the shipper will &lineate tre foma.r&r' s

liability for loss or to cargo. Frei$it synuld

trerefore ensure that tre contractual provisia-s ircorporated in t.reir

t.za'lsport &curents are üxose vatiich cmfer the ITB>dmnn a.lloeble

protectim.

5.3 hilti.rroda.l cmvent.ia•'i

A series of attztvts ære in t.læ 1970' s to &'velop an intematiaE1

legal for int.exrr&.l carriage, cuhninating in tYE Cmveritim on

Internatima-l M-ilti..no&.l Transport of a&pted by t..WLAD in

1980. (97) Cmtæntion provi&s for t.YE cmtinuing viability
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of tre easting l..rdrroda.l regirres, but at the sate tine prcpses a

sinplified basis for &tem.in.ing responsibility for loss of or daraæ to

cargo ur&r a rm.ütüroda.l transport operation. The sclzre of t.læ

Cavent.ia-x is that it divi&s interrrodal carriage into tm lex.zels of legal

relaticnships : one bebeen the shipper arid the nult.imdal transport

( "IQ") , the other betveen the MIO and the actual carrier. It-ais

&.liæation of trae relationships involved in tl-xe carriage into levels

has been &scribed as the "1Ejor achievatent" of the Conventim. (98)

Cawention provides that any international intermdal carriage is

by a single rrult.imdal transport contract, is between t.læ

and the MIO. Tie is liable to the shipper for any loss or

darage at any stage in the carriage betæen taking charge of tie goods and

&livery, regardless of node of transportation is involved at t.læ

t.iæ of loss. There is no need for the shipper to pursue a

I-miltDda1 carrier I-.m&r law applies to a leg — it

sirrply claims against the PTO.

PTO rtEY eiüer perfom the various portions of tie carriage itelf, or

my subcontract with umixcodal carriers for sate or all portims. It is

left to t.YE PTO to seek recovery l.mder tie relevant I.müto&..l ca-rænt.im.

arra•gztE1ts bemeen the MID and its subcontractors cagit.irn.e to

gwezæd and cmventions.

liabiliÄ' lirnit to bh.lch tie Is 
Is ten

h.tøzr thÜi ur&r the Harburg mes (*Lich Is in tum h.i#er trm tl'Et

t.læ m.ües) (99). In 
liability is

a r&uttable presutvt.im of fault carpared v•dth posit-im
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males a bur&n of persuasion is v.dth 
tre

Cmt.ent.ia•l wuld thus result in significantly increased 
costs for MIO' s.

If Cmxænt.ion were a&pted, a new I-nifom level of liability 
for PTO' s

be established, but at a higher level than aælies currently,

arbitrarily. For exa•rple, in respect of dærage occurring at

sea, the vaould be liable to the shipper at a level

hi$er than t.kE liability I.mder tie Hague males, am wuld be

u-±le to recover t2-•ae difference against the sub—contracting carrier.

It is likely ülat, I-m&r a legal regixre based a-I the M-i.lt.irrodal

Carent.ion, frei$lt forwar&rs muld be regarded as a cantul of

tItE result of its adoption muld thus be an increase in t.lE

liability @Qosure and cost structure of the forwarding i..1Üst.zy.

Ecordingly, freight forwarders should rronitor arid resist any proposed

to•ards a&ption of the Multirrodal Convention.

case for introduction of tie Multirroda.l Convention has clearly mm out

of stean. its proponents will surely discover new energy if ard

tie Eburg mules care into force, as the tv•.o scheres are seen to be

interrelated.

7.

it 

itself as a 

treated in 

caarts will 

the case by &ing little rrore t.lEi &scribing

"fonerding agent" , a freight fona.rar&r could axoid being

as a witl exe liability of a carrier, Australian

&termine the question of lamether a particular

as agent or a according to me facts of each
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cae. q»st..im tum cn üe

cmtract t..?E and tie surroumdå.ng

reiatimsh.ip betveen the forv.ta.r&r and åe actual carrlæ.

Fran the cases, it Is possible to l&rltlfy a rutber of fætors 
are

irdicators of the likely to be taka) t.YE caxts. taw..1Ü

æca.mt of such factors, forwarders ray desigl their busiæss

so that they act in relation to their custaærs either as or as

primipalse is preferred. is üEt

should nuke a milosophical decision as to the basis vtlich it

to calduct its business, then seek to structure its

and practices accordingly.

Provi&d it has acted witlin the scope of its authority, a fowa.r&r reld

to be an agent of the shipper vdll have a very limited to

liability. Traditionally, forwarders have en&avoured to rrake clear üEt

trey are "rere agents" . Hoæver, the wide operatim bhich t.YE carts gi%ee

to caltrætual exclusion clauses rreans that, by including

clauses in t.læ &curents it issues to its clients, a fowar&r my

elæt to æt as a carrier and yet avoid subst.alt.ial

for Iæs of or to cargo.

It is s&nitted traat, fran a marketing is

for forer&rs to &rive cavetitive advantage by issuirg

trasport &cutent.s Üid being seen to have erbræed cmüæb&.l

a-stmers 

of a throu#nut the entire tra•sit of trei.r

.
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