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Maritime La ers: the last reso t or art

of the client's business strate ?

title to tiis is in all respects presLmptuous. For scæone

not "practised" law — in any sense of the word — sinæ the mid 1970s

to prport to Bit fowaxd views on the practitioner's role to a gatherirg

as tl'iis at best of hubris, and seems at worst to place me,

Ii.ke fimly in lion's den. only justification for this act

of full—frontal brazemess is that I suspect that, like Wilde, the

lawyers subscribe to the view that there is only one thing

worse than talked about in public, that is not being talked

about in public.
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Be as it my, I foolhardy to want to eplore with you today ard

over the next few days of this conference some ideas about the changing

peræptim, a constmer's point of Viet, of tae role of nnritine lawyers in

aar aarrent ard firnæial envirormpnt. I want to revisit briefly 
—

ard by way of reassurance I mean only "briefly" — the fashionable subject of

altermtive dispat.e resolution, a subject Thich this conference in

Adelaide two years ago. And I want, lastly, to leave you with a rnmber of

dE11erges which I hope Frybeg, who has agreed to come into the

lion's den with me as cormentator on this paper, will pick up on and toss

around with you a little later on in the proceedings.

I do not delude myself anything I may offer you here could sensibly be

as origiml trn*it, free thinkers that you all no doubt are, but if

the perspective at least is a new one for many of you, I for one will be

content.

So first, I should set out my stall for you. I am currently involved in the

of a Hnsirpss whidl insuræ the costs ard epenses incurred by

my clients in conmercial ship—operating disputes about uninsured sums of

clients are the am charterers of about 2,000 %med and, at

any one time, about 1500 chartered vessels. We preside at any particular

Meter 20,000 of one sort or another, ard of all sizes am

degrees of complexity. Rather less than half of that number merit expert

assistance from elsewhere, and the bulk of that assistance is, not
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satprisirgly, fran law aran•d tie world. In these circtmstances

i
it is i.ævitable that o.rer tine srnüd begin to adcpt a "horses for courses"

aæroa&i; to fom vi% ts on which lawyers are Qrqriate for different types of

pr±1Q; whid-i proceduræ, a-starts a.nd practices assist the process of dispute

resolution ard which do not; ard which lawyers tailor the provision of &eir

expertise to the commercial aims and requirements of their and our

clients. In other words, wtiile mt claimirg any facility with a

crystal hll, ny eperieræ to date in this somewhat esoteric field has taught

to appreciate why it is that laymen tend instinctively to place lawyers in

one of only two categories: constructive or destructive. And I want now to

turn my attention to sane of these areas in as provocative a fashion, if you

will allow me, as I can.

mese are hard times for businessmen and lawyers alike. In most sectors of

ard in most coutries gone are the expansionist days of the 1980s.

is the order of the day, ard for us all the

order of a mmber of days still to conp. m.ldgetary restraints are paramamt.

lawyers practisirg in t.l%E naritine field, at least in cannon law

sea to be equally hard hit. I personally have never seen so job

apliætiors practitiorers as have peppered dek since the begimirg of

the year, rnr have I sen law gradiEtæ to fim favour in

such a marketplace as they face today. Whole departments are being

am new for is at a stardstill. Talk of nergers

between firms has been commonplace for some time.



Bit in my there is another cliÄtic charge with which we 
are all now

Izvi.rg to as part of the pæt—80s fall—out, ard it bids fair to 
affecting

in all do basi.æss much radically ard over a much 
lorger

Üzn contraction ard recessionary clinzte wtiic.h we 
are all

aperieæi.rg. I am referrirg to the demise of the "win at all costs" 
approach

to msir—s dealirgs, the awression politics of dispute resolution, the 
"take

every point that's goirg" approach to litigation. Phrketirg nnnagers (a breed

with whom I )mow all lawyers now claim great familiarity) would, I think,

categorise this shift as design—led change, or a move from product image to

product quality as the yardstick for measuring success.

I should note at this point my fim belief that aggressive methods certainly

Izve &eir place in dispute resolution. In a recent book review in

the New York Times, forrner U.S. &iief Justice Warren Burger referred to a

Qeedl trade to the Anerican Bar Association in 1906 by the then Dean of Hantard

Law %1001, in he for turnirg litigation

into a "sporti.rg contest". The Association took tmbrage at this attack and

at first to publish the speech. That was 1906, ard the unp.üarity

of litigatim practices has sirice that ti.æ so as to

risk givirg the art of litigation in general an increasingly bad name. In

context, h%tever, I accept that aggression sewes as a means to a

era; I nprely object, like Pound, when its

use is seen as an era in itself. 
Sa&am Hussein no doubt agræ, there

is rothi.rg to be gai.æd in 
deployirg a battlefield if it has ro

part to play in ensuring a satisfactory strategic outcome.
More



significantly, if one wants to retain tie opportunity to do business with the

other side, the battlefield is unlikely, win or lose, to be the form giving

one the best chance of doing so.

It is that in a contracting marketplace every potential or actual

msiness partner is a business partner lost. I do not doubt that

for the profitable qeration of arould the world are

as alert to triat fact as they have ever been. But I often question the

extent to which their lawyers are also inclined to their methods, their

or OEir to take account of this conunercial reality. How often

have heard a lawyer advise his client that he cannot initiate

ættlænt disassiors bæause to do so T,nxld be a of weaJmess? Ha.' often

have you been served with a writ on the eve of a public holiday? Too

in are still content to press their client's claim, albeit

to a successful result, without weighing in the balance the attendant

ærcial risk of &i.rg so ard considerirg other options. Too overlook

fact that, in winning a victory in court or arbitration, they also

at bet a fut.re tradi.rg va•autre am at wrst a Ärket, either of which

have bæl preerved if a way could have been to trade the disB1te

away. In these cira.mstances the client might come to wonder

whether the courtroom success was commercially justifiable.

I b%i.m.irg to believe instaæes of pintless aggression are

ware. me charge in is partly climatic, as I have irdicated,

bit it is alm pa.rtly a z—.üt of factors. Your lay client is now
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mach more aware of the pitfalls he faces in his dispute to becæ a

foo&.ll for professional litigators. Am insurers, not least those of legal

fee each as myself, are equally aware of the cærcial risks to the

I will cæ to of that awareness in a Meanwhile,

is the legal community responding to this mood change? Amongst other

initiatives the lawyer is putting forward alternative methods of dispute

resolution: litigation, arbitration, short fom arbitration, ædiation

coæiliation. For different types of dispute each æthod has its proponents,

and each its disadvantages. But the emphasis is still on setting up a

or quasi—legalistic framework to enable the lawyer to resolve his

clients' disputes for him.

In the context of the most frequently used dispute resolution procedures,

namely litigation and arbitration, lawyers will also point to those twin

of all legal systans, time cost, as inescapable parts of the

process. They advise that the client cannot have the benefits without the

Alt to the conmercial client tine ard translate into

am æshfl%t is sonethirg that at all costs he mtst protect. 
if

is üreateæd either the aggressive instincts of his lawyers or by

inbuilt proædural intricacies or inadequacies, he needs to be aware of that

fact, he ræds to üe situation quickly. It sha.üd cut ice with

him at all to be told si.nply that tie pmæs be 
ard canrnt

be any less No of substance allows such

factors to dictate his corporate strategy. He weighs the in the 
am

if the gare is lot worth playirg, 
he does not his lawyers to play it; he



looks for more commercially acceptable ways of resolving the dispute.

Increasingly, I see shipowners and charterers alike turning away from

litigation, arbitration ard other satellite forms of dispute resolution, and

instead to trade their away, often in

transactions. To these clients resorting to law through any of the dispute

resolution on offer with their unacceptable conponents of tiæ,

risk am potential market loss has already corre to be seen as "the last

It is beyord the scope of this paper to delve into the pros am cons

of arbitration, short fom arbitration, mediation, conciliation or any other

fom of disp.lt.e resolution. Tlhe point I want to hone in on is the unfortunate

orp that the move these alternatives is no than a half—way house

in an attempt to meet a market—driven need. And the reason for that,

irescapably, is that the narket is at the thrat to that the

&aditiorzl adversarial nethods of resolution pose, ard in the

does not see the practitioner as willing or able to do anything about it.

If I am right in my suggestion that the now demands that we move

away from the "win at all costs" approach to dispute resolution and that

running parallel is the feeling that trading the dispute away is a better

cption üan allagirg it to be resolved any of the currently

available procedures, we need to look at the likely consequences for the

practitiapr. It has bel that this trerd will inevitably lead to a

fall—off in contentiaas work. I agree with that view, but I do not agree with

the colQ1aining tone in which it is so often Merely to bemoan this

type of sea change is to bury one's head, ostrich—like, and ignore an



inevitable Ärket shift. The true businessmen among you will 
spot here a

ærcial cporumity, rot a fall—off in business overall. 'Ihe proponents of

ædiatim, for eanple, point to the fact that 90% of litigation settles 
before

going to ard that nine out of the rennini.rg ten per cent settle on the

first day of the trial. They argue that if just one in a hundred cases is

decided by the tribunal, the time and money expended in this adversarial

proæss cam-nt be on any ratiornl gran-as, am sonp other net.hod must

be preferable. pmether this last conclusion militates in favour of nediation

(as opposed to some other procedure) is, at the moment at least, in my

suhission a point, but the thrust of the argument, viewed purely as a

toss between product, i.e. result, on the one hard and tine am cost, i.e.

cashflow, on the other is undeniable.

So %here, you ask yourselves, is the opportunity for the practitioner if I am
correct in predictirg that businessmen will shrink in ever increasing mmbers

referrirg their disp.lt.es to the available am sat—ahat fomalistic æthods
of di+lte resolution? It does not lie, I venture to suggest, in of the
sæ, albeit sold to your clients through ever epensive beauty
marketing brochures, mail shots, in—house magazines, and the like. Your
clients are lookirg for a of approaQi to problQ—solvirg, 

ard they howüat dia.rge is rot by saæness. More of the saæ will pall ina few of the uninitiated but, as 1 have suggested, 
your clients and theirshareholders in the Äi.n Jmow what it is you are able to provideam, they like the quality of what you provide, by and large theirobjectives are frustrated by the means of 

production. 
In 

manufacturing



i.rüas&y•, if the means of production Ärs the product, the invariably

fails. I am tempted to ask whether the very small number of disputes,

cqaratively speakirg, which are to go the distance is not evidence

enough of the failure of your particular product. me inability to convince

the lay client that it is available at a cost and in a time frame and in a

camercial envirormernt which reet.s his result, once again, in

the market being forced to provide its own solution.

mere is a further problan which I want to dwell on at this point, that is

in broad the æmterpoint between the view of what he is trying 1

to on behalf of his client ard the client's own view. me product for

the lawyer, in terms of dispute resolution, has in my view for too long been

viewed in pure money tems, most frequently by reference to the or

protection of furds in dispat.e. For the lay client exe product he looks to his

lawyer to provide is the enhancement or protection of market position or

advantage, often seen crudely in tems of profitability or margin. The two

peræptions do not always coincide. bhere they do, we rarely have a problQ.

Where they do not, in my submission the ability to real ise the client 's

msiness objective is paramount. We are talking here not just of or

fom, hit of a relisation of what tae client ard an ability to provide a

neets reeds in the relevant coercial tiæ fraæ. Ard, I

may add, that connercial time frame is invariably shorter than you, and

clients, believe. I vu-üd ventare to that consuer needs

have to be exe startirg point of exe basi.r=s, as in any other. It is

not sufficient merely to invite the client to distirguish between individual
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lawyer "producers" in ultimately superficial ways if the product 
itself is

flawed through being available from all of them only at great cost 
and

considerable delay, so as to defeat the comercial pu.rpose of the venture.

am is that resort to litigation or arbitration, corducted as it

is, is the last resort. me lawyer's first task, it to me, is to assist

client to an I.u-derst.ardirg of what tie law provides. His secord task in my

vie,' is to help the client nake rational business decisions so as to

minimise camercial risks, includirg the risk of disputes arisirg. flhe third

task is to assist the client to resolve any disputes that do arise. Whatever

the forum to which those disputes are then forrnally referred, two further

points need to be noted: first, the form should enable the problem to be

with minimnn ard time loss; ard secord, if the lawyer has

been involved throughout he nay well have failed in his secord task if he has

to worry about his third. My concern is that the emphasis today in the

field seerns ovewhelmirgly to be on the third of the lawyer's tasks

ræly disB1te resolution, to the detriænt of the first two, and traat

very often the first two only come into play in the context of the third.

bacJgxuzrd, I to what I peroeive to be a business opporttmity

available to the lawyers to move beirg the last resort at the end of an

unhappy comercial venture to being an essential cog in the Ächinery that

form-Lates the client's business Before doing so, I propose to put

to a of qt=tias, of will, I am ere, cause any lawyer

præent today sli#.æt they Äy do, I hope, is to give you

a junping—off 
point at least from which to tackle my tentative 

conclusions.
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First, in any partia-üar natter what is the purpose of the tactics you are

on your client's behalf? Are they pintlessly aggressive? Does

the client urderstand and approve of the potential legal and comercial

fall—out from the tactics adopted? Does he fully understand the

alternatives?

Is a result in money terms the only way to resolve the dispute?

priority is given to umerstandirg the camercial ard priorities

of the client refers a matter to you? How relevant is his business

fran the outset to your conduct of the case? For how long have

you been involved, alongside your client, with the development of this

particular business venture?

V'&t infonration do have at yar disposal aba.lt yanr

What continuing business relationship does your client have

with them or hope to develop with them in the future?

corst.raints are ard yar cliZ1t wrkirg HON

can your client afford to lose?

yar mrketirg yar ability to deliver the result

by the client within the tire frame required? If not,

why not, and what can you do about it?
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In addition to asking yourself, "how can I get 
the client out of this

ya.i ask: did he get into it in the 
first place?". HON

far do you see it as your role to ensure that same problem does not

arise for your client in the future?

Are lawyers born n%0tiators? How much time does your fim devote to the

study of techniques? In any event, are good born

or can be Is it alrnost invariably better for the client to

conduct negotiations on his own behalf?

ya-l see yar comuct of a natter fran start to finish as one

continuous negotiation, or is negotiation a self—contained optional phase

at some point during the dispute resolution process?

HON is it possible for a clainnnt to open settleænt n%0tiations witha.lt

his doing so being viewed as a sign of weakness?

So vhere does that all take us? It takæ us, I believe, to this: if I am ri#it

to b.asir—gten ard üeir are reg.* looking increasirgly to

avoid seeirg their disputes 
ending up in the traditional dispute resolution

it is a short step for the practitioner to from placing the

a*xasis on dispute resolution 
to placi1Ü it on disB1te prevention. Am just

as the move to 
alternative forms of dispute resolution was Ärket—driven 

am

@i..rviE with a shift in 
æ•utprcial so also in ny judgment is a shift
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dispute prevention in tune with the times. You do not need me to

tell that most sectors of the insurance Ärket, for are

of litigation—primed claims of some years ago. Nor do you

need reminding of the increasing demands of environmental pressures in

ard of regulatory bodies in general to force ever higher sta.rdards

of risk trainirg, ard buildirg ard maintenance requiratents on our

shipowners. The underlying trend in these areas is in my view all in one

direction: prevention, not resolution. For the if the dispute never

occurs, it is never there to be resolved.

way of an aside, I would ask you this: how often have you won a case for a

client vho, your his success, appears somewhat less than

at the final outcoæ? I suspect ryself that he is thinking at that

point of the cost of his victory, not just in relation to his unrecoverable

hit also in relation to Qorümity, ard a potentially umerdable

witi a previaas tradirg partner. In other words, grateful to you

he is for your not inconsiderable and indeed successful efforts on his

behalf, what he really wishes is that you had been there to stop him getting

into this dispute in the first place.

In a context, I have the ntüer of disBites to us

at the U.K. Club by our shipowner or charterer clients which

raiæ qæstiors of cmst.nztion, draftirg or interpretation. Am I worder how

mny mtters referred to yaa are the results of or i.rwpert draftirg?

zæazeies tell that, of the 20,000 problæ to by my clients,
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speakirg, fall into this catgory. Ait wlEre is the

input from the professionals in these formtive stages? In other areas of

practice, for example in industrial relations or collective bargaining

siantions, in trusts or tax work, reither side to witha.lt

the approval of their lawyers. What deters lawyers from proffering their

ærvices at this point in the transaction? Is it perhaps that lawyers are not

really in this type of work? Is it in their interest, fee

scales for contentious work being what they are, and employment and

accom10dation costs being what they are, to ensure that the is on

lucrative dispute resolution work? If the emphasis were on loss prevention

%axld a-aey be killirg the that laid t.2'E pl&n Or is the suæssful

litigator still as the of t.YE world? Are we in

other words, to status again? By analogy, why do car

vehicles today which have a lifespan of less than half that of the

1920s models? Is it perhaps that built—in obsolescence is an invaluable

element of their profitability?

Or is the question misdirected altogether? Is the onus on the ship%tner or

dnrterer? Well then, what constrains am charterers from

adviæ at tiis early pre—contract stage? Few of the, after all, these days

in—I-use I Izve Pit to of 
in

us-Elly, it to said, diæ are in favaar ard

inadequacy of the client's own efforts has been laid bare by a 
or an

arbitrator for all to see. 'Ihe answers I have 
up in so—

for in polite society, are predanimtely 
these



(a) aÄ fixirg on exe spot market have no ti.æ to bri.rg in lawyers. "

(b) "We don't want to incur the additional 

this stage. "

cost of fees at

(c) "Lawyers will only complicate things .

(d) U Lawyers will make the other side suspicious. "

(e) "Lawyers don t t understand the business we 're in.

If analyse those reactions for a moment, ard I assure you (should you need

assurance) that they are representative, we arrive at some uncomfortable

Firstly, we unearth the unspoken but targible fear that,

if lawyers are brought in to assist when the deal is being struck, the

corærrpd will in sane way be shoem to be inadequate. 
emis stats

was graphically illustrated by Sir John Harvey Jores, the forner

chairman of ICI, in his assertion of a few 
years ago that any manager who

needed to bring in outside management 
consultants was not doing his job

properly. I understand that since those days 
Sir John has tumed his hand

quite happily to advising others 
how to manage their businesses, a case, 

if

ever I saw one, of gamekeeper 
turned poacher. But Sir John was of course

talking of managers consulting 
other managers; what I am advocating is

non—lawyers consulting lawyers.
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Seca•dly, lorg tem berefits appear carpletely by

To argue that outlay on fees at this stage is not affordable 
overlooks

fact that, when a dispute arises, the fees trien incurred will

be higher ard inevitably unbudgeted. In addition, what of the

benefit in the marketplace derived from the that one's position is

invariably carefully considered and, as far as possible, protected against

later misunderstandings?

'Ihirdly, tie spectre of the tinescale raisæ its ugly head again, in

other words the fast and furious pace at which most shipping business is

transacted, t.gether with the belief that ca.nmt within

tiæscale. I will nprely say that only you whether this is the case or

mt. If exe msi.ness qporbanity is attractive to you, you will no doubt rake

it your business to meet the client's time frame.

Bat, most worrying of all in my view is the concern expressed

that the lawyers do not understand the marketplace in which they are

operating. There may be here something of the status concern referred to
earlier, but if we discount that, what we appear to be left with is the
assnpticn refereræ to a lawyer æans that the la%Yer will take meer and

handle the negotiation himself. The idea of the lawyer as a support
mechanism bringing a trained, experienc4 fresh and informed view to the

deal is entirely missirg. Ard if, by the way, it really is the case
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doe rot the client's Ärketp1ace, he is either the

wrong lawyer or there is an opportunity here for him to develop that

understanding very speedily indeed.

tie iamrri= aba-lt the other side's suspicions presLppose that the las.yer

is to beconp a part of the negotiating team. In my judgement he should not

become part of the team; he is a counsellor, a reference point operating

unannounced behind the scenes. He will not dictate policy; he will merely

connent on the options and parameters within which policy is being rapidly

formulated.

In if by brirgirg in his at the initial *lase of a

the shipowner is able, at some initial cost, to avoid up to 40% of the

Qibsequent disputes with which he is currently faced with all their atterdant

much greater cost factors, will he not have proved my point?

I have taken as an example of the opportunity for greater involvement in

dispute prevention work the supposedly mundane area of formulation of

mntracts. It is said to be urexcitirg; üat depems in ny on the

and the team approach to the task. And if you change the teminology, and

desa•i.be as an entrepreneur or t hi$i roller' cuttirg a deal, perhaps

æets the imge a little better! Again, the work is said to

be by canparison to litigation; that is perhaps the case, as

things now stand, but it is, as I have attempted to show, infinitely more

valuable in the lorg tem to the client. mt to meet this concern head—on,



enviege in ere future so rearrargirg that the lawyer

who effectively assists his client to avoid disputes arising is more highly

eEn the who ærely assists in tae resolution of a disp.lte?

An alternative definition, if you like, of the old of to

client", and an approach, it will not surprise you to learn, that would

certainly find favour with the insurance community.

In addition, this closer involvement in the form-nation of business strategy

seats to ne to give the every opportunity to the client's business

so intimately that in certain circumstances referring subsequent business

elsewhere would be unthinkable, or even risky. We all know that if one has

been instruæntal in advising on and drawing up, for a newbui1di1Ü

contract, it is odds on that one would be best placed to deal with any

problems that may arise in relation to that contract. As they say

in the Catholic church, if you catch them young, you've got them for life.

I want to conclude now by drawing some of these disparate threads together.

First, for a variety of reasons I believe that we are witnessirg the dQise of

the "win at all costs" mentality towards dispute resolution. Secondly,

agræsicn for its sake can be to lead to am

expense without in many instances compensatory benefit to the client. I

believe, thirdly, üat æthods of dispate resolution are in any event

ude.t• close by they aim to 
In 

they are not

regarded as recessarily 
æeti1V the 

æeds of the client. 
Trading

the dispute 
away may be a preferable commercial 

option. 
Against this
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ard for a whole variety of reasons the c—rcial is rm

from dispute resolution to dispate prevention. &esis is üat in

lawyer reeds to deveelq skills ard awareæss of

his clierit's Hasi.rEs to nake the transition successfully. It be that the

transition results in a reduction in profitable contentious work, but the

inter—ts of the client will be neore expertly sewed. I invite all lav.yers to

involve themselves as actively as possible in shifting the focus of their

attention from dispute resolution to dispute prevention.

I leave you with the graphic image drawn by Professor QEr1es Handy in his

book, me of Unreason. In advisirg his readers not to be afraid of charge

hit to see in nnrket—driven change new scope for business opportunities, he

reminds us of the frog sitting in a bowl of cold water while the water is

fran be10d. me frog has two options. So too, if you accept

the provocative picture that I have painted here, do maritime lawyers.

I to for irdulgence in all%tirg to set out stall for

ya-i in this way. I am gretly horn.l.red to have been to 1991

fella•l speker, Gay has æ, one is

to make a spectacle of oneself once in one's lifetime. mank you for your

indulgence in allowing me to do so on the first morning here in Perth.

PEREGRINE MASSEY


