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1. Introduction

1.1 This paper examines aspects of the law of pilotage. As requested by those in
command, it addresses the question of reform ¢r, more correctly, whether

there is any need for reform.

1.2 It is appropriate to disclose at the outset that much of my career in the law
has been as principal solicitor or counsel to the Auckland Harbour Board
and, more latterly, Ports of Auckland Limited. It might therefore be thought
that | have a certain predisposition in favour of regulation of pilotage and for
limitation of liability. The counter balance lies in the fact that the other half of
my maritime practice was as adviser 10 P&! Clubs. On that footing, it might
therefore be thought that | have a certain predisposition in favour of
maximising recovery rights for owners. This heritage is accordingly
disclosed. Hopefully, the paper will be no less objective by virtue of past

involvement for each side of the fence.

2. Scope of this Paper

2.1 It is not possible in the time available to review every aspect of the law of
pilotage. Nor is that within my competence. Pilotage is a narrow but
important aspect of maritime law. It is not free irom complexity. It has an

international aspect as part of the maritime industry.
2.2 Inthe course of this paper | propose to examine trree principal areas:
i) Pilotage Regimes.
i) Compulsory Pilotage.

i) Liability implications.



2.3

I 'have found it instructive to adopt a comparative approach in the course of
research and to examine systems adopted in other jurisdictions; to compare
those with our own: and then to ask objectively whether there is anything

seriously deficient apout the current system which muiitates in favour of
reform.

As the learned authors of The Law of Tug, Tow and Pilotage’ note,
pilots and laws requiring vessels to employ them have existed for hundreds
of years. The US Supreme Court provides a pocket history in Ex parte

The obligation of the captain 1o 1ake a pilot, or be responsible for the damages that
might ensue. was prescribed n e Roman Law. The Hanseatic ordinances. about
1457, required the captain 1o take a pilot under the penalty of a mark of gold. The
maritime law of Sweden. about 1500. imposed a penalty for refusing a pilot of 150
thalers. one-third 10 go to the intormer. one-third to the ptiot who offered. and the
residue 10 poor manners. By the maritime code of the Pays Bas the captain was
required to take a pilot under penalty of 50 reals. and to be responsible for any loss to
the vessel By the maritime law of France. ordinance of Louis the X1V, 1881, corporal
punishment was imposed for retusing to take a pilot. and the vessel was to pay 50
livres. to be applied 1o the use of the marine hospital and to repair damages from
stranding. In England (3 George. ¢.13), it a vessel were piloted by any but a licensed
pilot, a penalty of £20 was 1o be collected tpr the use of superannuated pilots. or the

It appears that as early as 1514 pilotage legislation or control (some might
say monopoaly) was granted by Henry VIl to Trinity House of Deptford Strond
(colloguially "Trinity House") oy way of a Royal charter giving that
organisation all the powers necessary to control the operations of shipmen,
pilots and mariners not only in the River Thames but throughout England3. In

Parks and Cattel. The Law of Tug, Tow and Pilotage (3rd ed..) 194, 881. This volume
is commended to those seeking access 10 a detailed and thorough review of pilotage

3. Pilotage - A Brief History
3.1
McNeil2:
widows of pilots.
3.2
generally.
2

(o8}

Ex parte McNeil 80 US .13 wall) 524 1872

Geen & Douglas. The Law of Pilotage (2nd ed) 1983 Chapter 1 generally. This edition
precedes the current English legisiation bul covers English law up until 1983 most succinctly.
The publication is now in 4th edition (a volume (0 which | have not had access).

no



3.3

3.4

3.5

the United Kingdom. Trinity House was effectively the leading and primary
organisation administering pilotage from 1514 through until the enactment of
the Pilotage Act 1983 when its powers were somewhat diminished.

Locai Acts were alsc enacted in Engiand for the purpose of establishing
pilotage concessions similar 1o :hose enjoyed by Trinity House in other
areas. The first Act relating 10 pilots appears to be 3 Geo 1 ¢.13 in 1717
which created the Dover Trinity Heouse. In 1808, 48 Geo 1l ¢.104 was passed
whereby London Trinity House became the largest pilotage authority in
Great Britain. It was empowered to appoint sub-commissioners to examine
and licence pilots at "such ports and places in England as they may think
requisite”. except where pilotage was already under the control of some
statutory authority. This regime remained until the enactment of the Merchant
Shipping Act 1854, Part V of which was devoted specifically to pilotage and

which re-enacted mast of the general provisions contained in earlier
statutes.

In 1909 a Departmen:al Commitiee of the Board of Trade was appointed to
conduct an inquiry into the law and administration in respect of pilotage. It
made recommendations which saw the enactment of the Pilotage Act 1913
(UK). a general Act cesigned to lay down the principles governing pilotage;
to define the constitution and limits of each pilotage authority; ‘and to
authorise bylaws appiying to particular gistricts under the control of pilotage
authorities. This legisiation introduced the concept of compulsory pilotage in
all districts, except in respect of certain categories of masters (those holding
pilotage certificates) and vessels (naval and those under 100 tonnes GRT).

The English legislation was consolidated by the Pilotage Act 1983 (UK) and
then reviewed in the form of the current legislation, the Pilotage Act 1987
(UK). The English regime has been influential throughout the
Commonwealth, not only because of the close relationship many of our
countries have enjoyed with Britain, but also, no doubt, because as one of
the leading maritime centres of the world. its views. as reflected in legislation
affecting matters maritime. have always been deserving of respect.

Historical Perspective - New Zealand




4.1

4.2

4.3

4.4

Some form of pilotage licensing and control has been part of the New
Zealand legislative scene since at least 1863, when the Marine Boards Act
18634 was enacted. Prior 10 this the Merchant Snipping Acts (UK) applied.
The 1863 legislation enacted specific provisions designed to continue the
provisions of the Merchant Shipping Acts of 1854, 1855 and 1862 (UK).
Successive enactments of the General Assembly cf New Zealand continued
or expanded pilotage regimes - refer Marine Act 18665 Marine Act 18678;
Marine Act Amendment 18707: Harbours Act 18788: Harbours Act 19089,
Harbours Act 1923'0; Harbours Act 19507 1.

It is the Harbours Act 1950. as last amended by the Harbours Amendment

(No 2) Act 1988'2, which provides for pilotage in New Zealand as at the
present time.

Throughout the period from the establishment of New Zealand as a colony
until 1988, harbours have been administered and controlled either by
commissioners or by harbour bcards constitutea under general or special
Acts, such entities being a form of local government. Where no harbour
board was appointed. harbours were administered under the provisions of

“the Act by the Minister of Transport.

In 1988 that regime changed with the enactment of the Port Companies Act
198813, This legislation provided for the "port related commercial

1863 No.28 (Paragraph 92 of the Report of the Commission of Inquiry into Harbour
Pilotage. Coates, Chair. 1975 contains a useful summary of the early NZ position)

1866 No.52
1867 No.32
1870 No.42
1878 No.35
1908 No.75
1923 No .40
1950 No.34 now reprinted in RS Vol 2
1988 No 2

1988 No.91



undertakings"'* of harbour boaras 10 be vested in and transferred at value
pursuant to an approved "pon cempany plan®'S to corporatised public
companies (pcn companies), e entire sharenolding which was initially
retained by the predecessor harocur board. In the following year, as an
aspect of a reform of local government undertaken throughout New Zealand,
harbour boards were abolishec zng their residual responsibilities (together
with residual property not transierred to port companies) became vested in
regional counciisis, Subsequently. some port companies have introduced
an element ¢f private sharehcicing and at one time the Government
contemplated cirecting the eveniual sale of local government shareholdings
in the port companies. although trat foreshadowed legislative philosophy
was not warmly embraced by some communities and has not been
implemented.

4.5 It is the advent of corporatisea oarly privatised port companies and the
restructuring of :he Ministry of Transoort (Marine Division) which gives rise to
the rhetoricai cuestion: "Shou:c ine regime of the past 150 odd years

This term is expansively defined Dy 5.2 as tollows:
“Port related commercial undertaking”. in relation to any Harbour Board -
{a) Means the propenty and rights of the Harbour Board that -

i: Relate to the activiues of commercial ships and other commercial vessels,
and commercial hovercraft and commercial aircraft, or to the operation
of facilities on a commercial basis lor ships, vessels, hovercraft, and
aircraft of any king. or

i: Facilitate the shipping or unshipping of goods or passengers; and

{b) Without limiting the generahty of paragraph {a; of this definition. includes -

1: The provision by a Harbour Board ot any building or facility wherever
situated for use in connection with the handling, packing, or
unpacking of goocs tor shipping or unshipping through any port: and

i: llems such as breakwaiers and dredges and other items that, although
they may not themselves be revenue producing and may have a
number of purposes or uses. are nevertheless related to the
operation of the port on a commercial basis: but

{C) Ooes not include any uncenaking that is a statutory tunction or duty of the
Harpbour Board relating to safety or good navigation”

For a discussion on the interpretaton of this secuon. see Auckland City Council
v Minister ot Transport [19S0] * NZLR 284 C A

(81}

Refer, 5.22 Port Companies Acl 1988

16 For example, in relation to the Auckland Hamour Board. see the Loca!l Government {Auckland

Region) Reorganisation Order 1989 [1989] NZ Gazette 2247

(64



4.6

4.7

continue or is there need for and merit in reform?" Earlier this year the

Ministry foresnadowed its intention to review pilotage and in September
1995 it issuea a aIscussion paper on the topic’-.

In section 7 of its aiscussion paoer. the Ministry addresses the appropriate
framework for future iaw govern:ng pilotage. It raises the question whether
the function of piloiage could be performed effectively without specific
legislation. minimum standards znd liability - provisions. In support of this
approach it asks whether contraciual arrangements. with attendant liabilities
for non-performance. might provide the necessary incentive to achieve
effective pilotage without iegisiation, given the interests of ship owners and
port service providers to ensure that pilots are provided and used to pratect
their assets and to minimise insurance costs. The insurer's interest in
encouraging the use of pilots t¢ minimise the same liabilities and risk to
properties insured is also seen as a factor. together with the added incentive
arising from potential for thira party claims?8,

The Ministry ciscussion paper i=en goes on to contrast those private law
possibilities with the case for requlation based on:

- Reduced incentives in an unregulated system because of limitation of

liability: “one ship companies” minimising exposure to compensation
claims.

- The operation of insurance markets.
- High transaction costs.

- Unacceptability of even rare failure of market incentives - for example,
a large oil spilt.

- Variations in ship owner aitudes to discretionary pilotage'8 .

'8
i3

The discussion paper :scuses on in2 Review of the Harbours Act 1950 which is
available from the Mimsi, ot Transpon. Wellinglon.

Ministry Discussion Paper s 7 2

(62}



4.8

4.9

The Ministry concludes. and | agree with its tentative conclusion, that some
form of pilotage regulation is necessary tc ensure navigation safety and to
avoid potential significant financial, safety and environmental consequences

which can arnse from snoricemings in the performance of pilotage
functions'8,

From my consideration of the vanous texts'® and reports2® which have been
conducted into pilotage, it is possible to identify the primary objectives of a
regulatory pilotage regime. They are:

i) To promote the safe navigation of ships-in restricted, congested and
dangerous waterways, usually close to land.

i) To reduce the risk of major accidents such as groundings and
collisions.

ii) To protect property, in paricular. ship and cargo.

iv) To maintain the commercial and public interest associated with the
maintenance of an open and safe port. The wider financial and social
implications arising from closure or blockage of a port by reason of a

shipping casualty are far reaching.

v) To establish a system for the examination and licensing of competent
pilots and their subsequent discipline.

vi} More latterly, to recognise and protect the environment.

vii) To remove or restrict distortions created by limitations of ship owner
liability and lack of private market incentives to voiuntarily engage in

18

19

20

Parks & Cattell: Geen & Douglas. 43 Halsbury's. Laws of England. Shipping 4th ed, 1982
Laws of Australia Transport. 34 3. Shipping., Merchant Shipping Acts (British
Shipping Laws Vol 2). Abbot. A Treatise of the law relative to Merchant Ships and
Seaman (14th ed) 1o mention a few

Reference can usetully be had to The Board of Trade Report 1¢11 (Cd 5571); The
Oepantment of Trade Rapon “Marine Pilotage in the UK" 1974, Tha Royal Commission
on Pilotage Report. Canada. 1968. the Report of the Commission of Inquiry into
Harbour Pilotage Coates. Chair 11875)



safety measures by providing for compulsory pilotage where the
public interes: so requires.

What is a "Pilot"?

5.1

5.2

5.3

5.4

5.5

Before turning to a consideration of the three topics selected for discussion,
itis useful to see how the law describes a "pilot”.

Section 2 of the Harbours Act 1950 defines a pilot as follows:

"Pilot” means any person not belonging 1o a ship who has the conduct thereof.

The source of this definition appears to be s.742 of the Merchant Shipping
Act 1894 (UK) whicn provides an identical definition. This definition also
appeared in the Piiotage Acts 1913, 1983 and 1987 {UK).

In The Andoni2” H:i J endorsed the meaning given by Baron Tenterden
(as recorded in the 2ng edition of Abbot) as:

The name of a pilot. or steersman. is applied either 10 a particular ofticer, serving on
board a ship during the course of a voyage. and having the charge of the heim and
the ship’s route: ¢or 10 a person taken on board at a particular piace for the purpose of

conducting & ship inrough a river. road. or channel. or from or into a port.

It seems to be accepted by the cases?? that the pilot must be actively
involved in performing some function, generally described as “navigating”.
"To conduct” has been held to be synonymous with the verb "to navigate".

In my view the most helpful analysis is that contained in the Canadian Royal
Commission Repon?2s -

This is composed of two elements-

a) having the conduct of the ship. that is the action of navigating the ship:

21

22

(1918: 14 Asp M.L.C 225 31 328

The "Nord” (1915; 13 asp M L.C. 8606 The "Mickleham" [1618] P 155 Babbs v
Press [1871] 2 Lioyds Rz 383

Report of Royal Commission on Pilotage. Ottawa. 1968



5.6

5.7

b) ne: belonging to the ship. that 1s the relationship towards the ship.

“The exprassion ‘having the conduct ot the ship’ s not defined and, therefore, it
should be construed in its normal meanming. {hat :s 10 have charge and control of
navigation in otner words. of the movement of the vessel. Hence the substantive
‘pilot” is synanymous with ‘navigator’ and the verp 1o pilot’ 1s equivalent to to navigate'
... The vern 'to piiot’ and the noun expressing the action of piloting. i.e. ‘pilotage’ are
Synonymous with to navigale a smip’ and ‘the action of navigating a ship' ...
Theretore 1o be a pilot as defined in the Act is not a question of qualification,
profession. certificate or icence: it is the tact of actually navigating a vessel {and not of
being capasie or authonzed 1o navigate a vessel). A pilot. whether licensed or not,
ceases 1o o2 ‘pilot’ when. for any reason. he s superseded by the Master or by the
person in command. Similarly. it anyone is merely used as an adviser and is not
entrusted with the navigation of the ship. he is not the pilot of that ship. Therefore the

general pravisions concerming piots go not apply 1o him under such circumstances.

The first czmponent of the definmon is. therefore. the ordinary sense of the term. i.e.
the persor: ~no ai a gven moment s navigaung the snio 1s the pilot at that time. It is by
the seconc component ot the gehinition that ine legisiature has restricted the general
meaning o! the term 1o those navigators who are not par of the normal complement of
the crew. Therefore, a ‘pilot’ as defined in the Act in addition to navigating the ship
must also be a stranger as far as that ship is concerned.?*

The question ¢f who is in ultimate control of a vessel under pilotage has
been the subject of much debate. Is the pilot "in command"” or is the pilot
advising by way of navigating, out subject 10 the masier's overall right of
command?

Whilst this subject is almost a topic in itself. it is my view that the weight of
authority favours the iatter approach. | suspect that this is a topic of interest
and relevance more o lawyers than 10 masters and piicts. There is nothing
to suggest that the relationship between master and pilct is other than2S:

One of corcial proizssionainsm and mutual respect.

24

25

Parti pp 23.24

Geen & Douglas. oo cit tnt 3 p 81



5.8

5.9

As stated by Miller J in Atlee v The North Western Packet Co26:

The characier of the skill and knowledge required ot a piot in charge of a vessel on
the rivers ¢t the country 1s very difterent from that wnich enables a navigaior to carry
his vessel safely on the ocean. in this lalter case a knowledge of the rules of
navigation. with cnans which disclose the places ot hidden rocks. dangerous shores,
or other dangers of the way. are the main elements of his knowledge and skill, guided
as he 1S in his course by the compass. Dy the reckoning. and the observations of the
heavenly bodies. obtained Dy the use of proper instruments. It is by these he
determines his locality and 1s made aware oi the dangers of such locality if any exist.
But the pilot of a river steamer. like the harbour pilot. is selected for his personal
knowledge of the topography through which he steers his vessel. In the long course
of a thousand miles in one of these rivers. he must be familiar with the appearance of
the shore on each side of the river as he goes along. His banks. towns. its landings. its
houses and trees ang s openings between trees. are all landmarks by which he
steers his vessel The compass 1s of little use 10 him. He must know where the
navigable channe! s in 1s relation (o ali these external objects. especially in the night.
He must also be tamiliar with ail gangers that are permanently located in the course of
the river. as sand-bars. snags. sunken rocks or trees or abandoned vessels or barges.
All this he must know and remember and avoid. To do this he must be constantly
informed of changes in the current of the river. of sand-bars newly made. of logs or
snags. or other objects newly presented. against which his vessel might be injured. In
the active life anc cnanges mace by the hand of man or the action of the glements in
the path of tus vessel. a year's absence from the scene impairs his capacity. his skilled
knowledge. very senously. in the course of a long voyage. He should make a few of
the first “trips”, as they are called. alter his return. in the company with other pilots
more recently familiar with the river.

Notwithstanding that high onus of skill, it has always been accepted that the
master does have the right. and on occasions the duty, to countermand the

pilot, albeit that that would be undenaken rarely. Thus. Dr Lushington. in the
Peerless said?7:

There may be occasions on which the master of a snip 1s justified in intertenng with

the pilot in charge. but they are very rare. It we encourage such interfering. we should

88 US (21 Wall} 61911875, See also Parks & Cattal co ¢ int 1p. 1003

(1860) 1 Lush 30: {1860} 157 ER 18

10



5.10 Again,

between the pilot's "conduct of the ship" and the master's "command of the
ship” in the following way3¢:

have a double authority on beard. a divisum imperium. the parent of all confusion,
from which many accidents and much mischiet would probably ensue. If the pilot is
intoxicated. or 1s sieering a course 1o the cenain destruction of the vessel. the master

ne doubt may interiere and ought to interfere. out 1t i1s only in urgent cases.

In Towerfield. Lord Normand siated the ruie to be2s:

In the

The master is not merely entitied but bound to point out the compulsory pilot that he
may be mistaken in an opinion he has formeg i{The Tactcian[1907] P.244). He is also
entitled. 1n order to avord immediate peril, 1o take the navigation out of the hands of
the pilot. but if he does so he must be prepared to Show justification.

Prinses Juliana. Bucknill J observed?s:

-..it the master sees Nt 10 take the navigauon out of the hands of the pilot and
countermands his orders. he must satisfy the court that he was justified in so doing,
and the action which ne 100k was at all eévents more calculated 10 avoid a collision that
the manoeuvre which he countermanded.

the Canadian Royal Commission Report draws the distinction

"To conduct a ship’ must not be contused with being in command of a ship'. The first
expression refers 1o an action. 1o g personal service being performed; the second to a
power. The question whether a pilot has control of navigation is a question of fact and
not of faw. The tact that a pilot has been given control of the ship for navigational
purposes does not mean that the pilot has superseded the master. The master is,
and remamns. in command: he is the authority aboard. He may, and does. delegate
part of his authonty to subordinates and 10 outside assistants whom he employs to
navigate his ship. i.e. piots. A deiegation ot power 1S not an abandonment of
authority. but one way of exercising authorty

n
(2

3%
(o]

(1951] AC 112

{1936) 18 Asp M L T 514

Report of Canadian Royal Commission pPp.26-27 op cit note 20

1



5.11

This analysis is helpful in undersianding the coniused signals given in some
of the cases as to the rights ¢f the pilot and :-e desirability of avoiding
divided control3'. The 1911 Report on Pilotage reccgnisec that division
of control was a vexed question 270 it reccmmenrcad:

i that the immunity trom iandity of the shipownzr for the 108s or damage caused
by the compulsory piloi snculd be abolishec.

i) that the legal relationsnio between the masisr and the pilot should be altered.
i.e. "that the master should at all times be legally responsibie for steering and
safe conduct of the stup. and the pilot, wheiner he actually handles the ship
or not. should be the master's expert assisiant?

As we shall see shortly. that reccmmendation was accepted and has been a
feature of most Commonwealth regimes ever since. It provided centainty and
uniformity. But. irrespective. it .s my view tha: the Canaaian distinction
reflects practical reality. The pilor's xnowledge s cbvicusly (¢ be respected,
but whether pilotage be voluniary or compulsory, ithe masier retains an
overriding responsibility and has the right to couniermand33.

Pilotage Regimes

6.1

Against that background, it is constructive to examine how the subject of
pilotage is implemented in other jurisdictions. It has not been pcssible to
access the Scandinavian and Japanese jurisdictions. It would be interesting
to have some understanding as to how those countries. with significant
maritime fleets. approach the subject. What beccmes clear from a review of
countries sharing some common heritage with New Zealand is that no-one
leaves pilotage to "the free market” or 1o the "privaie law of contract”.

New Zealand

Aninteresting selection o! contlicting aicta can oe tound in Gaen 2 Dougtas. fint & oo 88-90.
Report of Departmental Commutize. 1611 p 78
For a discussion on respensiility 1or vanous araas (keeping & icoasul. Soserving ine Collision

Regulations. Signals: whetner 10 procesd. anchonng: radar; reter Geen & Douglas tint at 91-
101.
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6.3

The present New Zealand regime is containea in Pan V of the Harbours Act
1950. As noted previously, this Act was amendec in 1988 to accommodate
changes made necessary by tne acvent of ocr: companies. The present
legislation recognises that the provision cf the services of pilots in a pilotage
district can be provided by "any person (including a harbour board or a port
company)“34. "Pilotage districts" are declared by the Governcr-General on
the recommendation of the Minister of Transport33. No person may act as a
pilot unless that person has been appointed or licensed Dy the relevant
harbour board 10 act as a pilot within the nomirated pilotage district38. The
overall aim of 5.212(1) was to remcve the moncocly previously enjoyed by
harbour boards and to introduce elements of cocmpetition by enabling any
person to "provide the services of pilots”. (These words are not unimportant
when we come to examine the issue of lLability). In Commerce
Commission v Port Nelson Ltd37. McGechan J held that competition in
pilotage was one of the objectives of the Port Companies Act 1988/Harbours
Amendment (No 2) Act 1288 reforms and that Pcrt Nelson Ltd had used its
dominant position to iry (¢ prevent cemgpenuon in -2fusing to hire tugs unless
its own pilots were also hired.

The function of appointing and licensing pilots remains with the relevant
harbour board or, in the absence of a harbour board. the Minister of
Transport. An "appointed pilot" is cne appointed by a harbour board,
whether as an employee or otherwise. A "licensaa pilot" is a qualified pilot
licensed by the relevant harbour board. but emplcyed by a port company or
other person or who is self-empioyed38. Subsection (4) of 212 provides that
no liability shall be imposed upon a harbour board in respect of any act or
omission of a pilot by reason of tne fact that tne pilot was appointed or
licensed or paid by the board. Nor i1s the board to be liable for acts and
defaults of its own harbourmaster duly gualified and acting as pilot.39

{0
I

[0
w

(b33

Harbours Act 1950, s.212:1)
Opcit. s.211

Supra n34 5.212(2)

{1995) 5 NZBLC ©9-352. 103. 762:

Harbours Act 1850, s 212: %

Op cit, 5.212(5)

13
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5.6

To be appointed or licensed. pilots must first pass examinations prescribed
by the General Haroours (Nautical and Miscellaneous: Regulations 196840,

The licensing and examinauon procecure ior pilots is contained in Part 1X of
the Regulations. There is rightly an emphasis on :ocal knowledge. An
examination board independent of the harbour poard is appointed by the
Director of Maritime Safety*'. The poard 1s 10 be composed of not less than
two nautical officers. each of wnom is 10 possess a cerificate of competency
as a master of a foreign going ship. and of at least cne member who "must
have a thorough knowledge of the harbour, -river. or roadstead and its
approaches in respect of which the candidate is to be examined". This

recognises the reality of the comments of the US Supreme Court in Atlee v
N.W. Packet Co%2 previously nocted.

The qualifications required are spec:iied by reg 53. It will not be productive
0 examine the technical requirements. all of which involve a working
knowledge of general laws. bylaws. international signais. quarantine,
collision, and handling and manoeuvring of ships. But there is focus on local

knowledge. Regulation 59(2)(l) requires the candidate to be examined as to
his knowledge of:

ith The haroour. niver. or roaastzad where 1t s procosed to employ him, the
approaches thereot. the existing c20ths and the nise and lall of the ude in the
harbour. river. or roadstead. the rate and direction of the tical stream at varous stages
of the tide and any other sets and currents likely 1o be sxperienced. and the proper
time of tide to get under way.

(myj The lines ot soundings

{n) The banks. rocks and other 2angers in the area where it 1S proposed 10
employ him. with directions tor clearing them

(0) The description and posiion 2 hghts. buoys beacons

Taww

<2

SR 1968/239. Regulaticns 57-5¢ apply
Op cit, reg 58

Supra fint 26



6.8

6.9

This local knowleage component is an important factor and justification in
both the licensing regc:me and the rcte of pilots. The diace of pilotage in the
maritime community s directed at satfety - life, property and environment. As
Miller J states in Atlee3 . it is unrealistic to expect any master of a foreign

going ocean vessel :c orocure or retain detailed localisea knowledge of the
kind possessed by

3}

pilot. Locai iciosyncrasies cannot be permanently
portrayed on charts or in computer bank memocries. because they are
susceptible to naiL-zl change - moving sand Danks. altered currents,
changing navigable cnannels. changing wind cenfigurations, ‘sunken trees
and obstructions - to mention just a few. .

It is worth stressing that notwithstanding the significant shift from local
authority to corporatsed commercial port entities. the licensing regime has
remained. with reg'cnal councils administering the provisions of the
Harbours Act 1950. I~ my view. this s as it should be. Por companies were
estadblished to cperz:2 as successiu: commercial ousinesses; to operate
commercial ports. Treir expertise 1s in port management and operation, not
the examination andg licensing of local pilots. Apart altogether from the anti-
competitive implicaticns of conferring a licensing regime upon the operator
of a port entitled to employ pilots in competition with other providers of such
services. it is. in my view. desirable to maintain an objective and
independent licensirg system. This provides users of the service with at
least prima facie zssurance as ic quality and competence of pilots
independently assessad against estadished critena. something that may be
lost in a completely Lrregulated environment.

To complete the narrative, the New Zealand regime requires a pilot to give a
bond to the licensing authority (either. the board or the Minister) in the sum
of $2.000 supportec oy an approvea surety or sureties and conditioned to
secure the liability of the pilot for any neglect or want of skill. Section 214B
(which was enacted i~ 1959) expressly provides that a pilot who has given a
bond shall not be lizdle for neglect cr want of skill oeycnd the sum in the
bond together with :=e amount dayadie t© him cn acccunt of pilotage in
respect of the voyage 'n which he was 2ngaged when he necame so liable.

<3
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6.10 Pilotage exemption centificates may be granted by a board to a master able
to demonstrate his competency to pilot ships within the pilotage area
attached to the narpour under 'ne controi of trs Boara. Section 232(46)
authorises a haroour board {not a pon company: 10 enact bylaws making
pilotage compulscry in any specified par or pans ¢: a pilctage district.

Australia

6.11 A comprehensive summary of the Australian reg:me can be found in Vol 34
of the Laws of Australia. Transport. paragraph 131 et seq.
6.12 The Australian regime is not dissimilar from that applying in New Zealand.
6.13 It appears that the licensing reqimes are establisned by State and Northern
Territory legislation. The licensing of pilots is accordingly regulated and the
concept of compulsory pilotage 1S embraced. parucularly in tand for
understandable reasons) the Great Barrier Reef area <
6.14 The relevant legislation is as follows:
i) New South Wales - Maritime Services Act 1835; Pilotage Act 1971.
i) Northern Territory - Darwin Port Authority Act 1981: Marine Act 1981,
iii) Queensland - Harbours Act 1955; Marine Safety Act 1994.
iv) South Australia - Harbours Act 1936.
v) Tasmania - Marine Act 1976

vi) Victona - Marine Act 1988.

vii)  Western Australia - Pilots Limitaton of Liaoility Act 1962: Shipping
and Pilotage Act 1967.

34 Laws of Austrana. Transport. Section 34 3 para 193



6.15 Not all of this iegislaion has psen availabie 1¢c me to analyse. It is clear
though that eacr State provides ‘cr a system oy which pilots are examined
and pecome “cuaified” or "licersea”. Comouiscy pilotage 1s provided for
and pilots are g ven immunity fre~ liability.

The United Kingdom

6.16 The current leg'siation is the P.octage Act 1887 {UK)-45 Section 2 obliges
each "competent narbour auther:ty”, as definec. :2 keep under consideration
whether any, anc if so what, piiciage services nesd to be provided to secure
the satety of snips navigating :» or in the apprcaches to its harbour and
whether, in the interests of safety. pilotage shouid be compulsory for ships
navigating in any par of that haroour or its apprcaches. A harbour authority
is obliged by s.3 10 provide such 2ilotage services as it considers necessary.

6.17 Unlike the New Zealand regime. :ne appoinimer: and approval of pilots is
left to the haroour authority n:ss:f. Secuon 317 provides trat a harbour
authority may authorise such pe-sons to act as oots in any area within its
jurisdiction as 1 considers are suitably gualifiec to do so. By s.3(2) the
Authority may determine the quaifications in respact of age, physical fitness,
time of service. local knowlecge, skill, characier and otherwise to be
required from oersons applying for authornsaion, and provide for the
examination of such persons. A ~arpour autneriy :s empowered to suspend
or revoke any authorisation grar:ed if it appears :hat the authorised person
has been guilty of any incomperence or miscencuct affecting his capability
as a pilot, or if the person has ceased to have ine qualifications required.
(s.3(9)).

6.18 The British legislation also reccgnises a perscn known as a "recognised
assistant pilot”. being a perscn who acts as an assistant to pilots in a
pilotage districi. but who 1s rc! the holder ¢f a licence.*¢ There is no
provision for bends, but a limitaticn of liability reg:me is enacted.

6.19 Pan Il of the Act provides spec::cally for pilctags in areas ceclared by the
harbour authory under s.7(1) 1c 2e compulsory ¢ .otage areas.

fa
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Canada

6.20

6.21

6.22

6.23

6.24

6.25

The current legislation is i~e Pilotage Act B 5.C. 1985. Crap. p-14.

This legislaticn establishes a pilotage zutnority wnose objects are to
establish. operate, maintain and adminis:er. in the interests of safety, an
efficient pilotage service within pilotage reg:cns set out in a schedule to the
Act. Section 20 authorises the Authority ¢ make regulations for, inter alia.
establishing compulsory pilotage areas. crescribing ships or classes of
ships subject to compulsory pilotage, and providing for exemptions.

The Authority is also empowered to prescribe the gualifications necessary
for a pilot's certificate. to determine wherrer a perscn who applies for a
licence or certficate meets the require~ents, and o provide for the
circumstances under which holders of certificates may be required to
undertake furnner training 10 meet new qua:i.cations.

Provided the Authority is satisfied that the applicant has a degree of skill and
local knowledge of the waters of the compulsory pilctage area applicable to
that in which the applicant will operate. :ne Authority issues licenses or
pilotage certificates where the gualificatiors established Dy the Authority and
by the Governor in Councii are met

The Authority is given express disciplinary oowers by way of suspension or

cancellation of a licence or pilotage certificae upon soecified grounds under
the provisions of 5.27.

The Canadian legisiation does not make any provisicn for bonds although
§.40 limits the liability of a licensed pilot icr cdamages cr loss occasioned by
fault, neglect or want of skiil to $1.000.

The United States

6.26

The Amerncan regime necessarly recogrisss the ovenapoing jurisaiction of
both tederal and state governments -~ relation 2 o:lotage. Federal
regulation i1s autherised by the Commerce Clause ¢f =2 US Consutution. 47

47

See. Parks & Cattel. supra ftnt 1 5 6g2
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6.27

6.28

6.29

However, from the ume of the First Congress in 1789, regulation of local
pilotage grounds has been left 1¢ individual s:ates. This is in recognition of
the fact that different scnemes zna stanaaras may be required depending
upon local geograpnic and commercial conditicns.

Vessels engaged in coast-wise irace must be pilcted by holders of Coast
Guard issued licences (Federal). while vesseis involved in foreign trade
(including US flag vessels sailing on register) must employ state licensed
pilots. State governments licence “independen: persons who go on board at
a particular place for tne purpose of conducung a vessel through a particular
stretch of waters or pilotage grounds".48 The most recent affirmation of
constitutionality is contained in Jackson v Marine Exploration Co
Inc.4% The report notes that as at 1979 at leas: 23 states have such laws as
part of a comprehensive pilotage regulatory system.

It has not been possidle 1o gain access to priciage regulations of individual
states. But it appears that the ccmmon threac running through the varying
Systems is one whereoy commissioners examine and licence pilots, set
pilotage rates and promulgate regulations. including those for compulsory
pilotage for ports within their junisdictions.

It appears that some states have embraced the concept of bonding licensed
pilots as a means of compensaing any parny injured by reason of the

negligence of a pilot 3°

Reforms in this Area : Is there a Case?

7.1

That comparative analysis demonstrates a degree of commonality or
uniformity as to philcsophy. In each of these jurisdictions. the state has
maintained some form of regulatery control over octh the licensing of pilots
and the enforcement of compulscry pillotage in paricular areas.

Op cit. p.ge?2
583 F 2d 1336 (5th Cir 1875 1879 AMC 13733

e ot

Parks & Cattel. supra fin1 1 p 1013



7.2

7.3

7.4

7.5

7.6

The reason for that is. | suggest. cbvious. As was stated in Jackson v
Marine Exploration Co Inc:

As a protession. pilotags owes 1S 2xisience 1o N2 vanety ot navigauon hazards -
current. udes. sand bars. submerg2a obj2cts. weathar conditions and the like - that
mark the harbours ana nvers open 10 commercial vessels. No matter how competent
the Master ot a shipis at open s2a. ne cannot he expected to be familiar with the local
navigation nazards of 2acn haropour and rivar that he encounters as he conducts the

ship in the course of the mantime (rage

A pilotage regime recognises that in the interests of life, safety, the
environment and the economy. local conditions are best left to those with
local knowledge and local skills. In my view, the state has a legitimate
interest in regulating ana maintaining up to date qualification requirements
for pilots. Equally, the stare has an tnterest in ensuring that ship owners be

compelled to use pilots possessed of loca! knowledge, where safety and the
public interest so requires.

There must be some system for licensing in order to set standards and to
give confidence to the users of pilotage services as to the competence of the
individuals upon whom they depend. There must also be some system
independent of employment (especially in New Zealand which now permits
selt-employed pilots) for discipline by way of suspension and/or cancellation
of pilot licences.

It is unlikely, in my view. that the desirable objectives of pilotage would be
embraced on a voluntary contractual basis. It is an area where the free
market will not cperate. From the ship owner's perspective, especially the
marginal operators, there will be financial cost saving incentives to avoid
incurring the cost of pilotage in reliance upon the competence of masters
and chief officers and the adequacy of chans and computer programmes.

In the New Zealand climate win corporatised port companies. and others
now entitled to provide the services of pilots. there will, | believe, be real
difficulties in lzaving pilotage 0 the law of contract. There are obvious
practical difficuities in the contractuai context. Pilots and their employers can
be expected o address umitaucn or exciusion of liability. This wiil require
certainty. Written contracis are the only eftective means of providing for



certainty. But piotage services are ordinarily ordered uo through agents.
Masters can be exopected to be rather disinterested in reading and/or
negotiating written ccntracts prior to entering port. Standard term contracts
require notice 10 anc acceptance by all users.

7.7 it seems to me nat:

i) Given the inicrmaity of the way masters/agents/pilots operate, the
introduction anc agministration of a written contract system will render
it unlikely of success. Orai contracts will be full of uncertainty.

i) Whether port agents would have actual or ostensible authority to bind
all interests will be open to question. especially on
limitation/exclusion of liability issues. The pon agent may be the agent

of the owner ¢r of cne or other of the charerer or sub-charterer - but
not of ali.

ii) Requiring a master 10 sign a contract pricr 1o providing the service of a
pilot is unrealisuic. In case of refusal. is the vessel to be turned away?
How does that facilitate trade and the economy? If the master signs, is
there a duress argument? How can persons affected be sure that
there will be ar ability to recover if loss occurs?

iv) The master may not necessarily be the agent of the owner. This will
depend cn tre kind of cnarer - parepoat. time. voyage. How will
losses be adiustea between owner/chanerer if recovery rights are

forgone? Woula accepting limited or no liability be within the masters
authority in any event?

v) Pilots/port cempanies will not necessarily know or have access to
information as o who owns or controls a vessel entering port.

vi) Standara terms and conaiions must be orought to the attention of the
person ¢ de pound prior 10 providing the service.

7.8 | conclude that :ecnnical sianagards for pilotage should be set by legislation
and maintained. Tre licensing of a pict should remain with a body
independent of por: operators and providers of pilots. ,ThAe Canadian




7.9

7.10

legislation has mucn 10 commend it win ihe ntroduction of apprenticeships
for pilots and ongoing re-education pregrammes. Whether regional councils
are the most approonate podies 10 hcence pilcts 1s cdebatable. Harbour
Deards at least nac tne advaniage of consisting of people whose focus was
harbour adminisiration and port operatcn. Regional ccuncils have much
breader responsibilities. | incline 10 tre view that it might be wiser for the
state to adminisier the licensing regime uself. This must include ability to

suspend or revoke licenses and. in appropriate cases. provide penal
sanctions.

There must be room to debate the need for the pilot bond which New
Zealand, together with some American States. has retained. This was
contemplated by the 1975 Commission of Inquiry. at para 128 of its report. It
is unlikely that $2.000 (the amount currently specified by s.214A and being
the maximum amount of liability of a pilot for neglect or want of skill pursuant
10 5.214B) makes any meaningful contribution 10 damage or loss resulting
from pilot negiigence. The RBritish zna Canadian systems of simply

specifying a siatutory maximum hability would seem to me to be more
sensible.

The fact that all of the jurisdictions with whom we share some heritage have
legislation governing licensing of pilots and compulsory pilotage is evidence
that different sovereign powers have identified the public need for such
control. Whilst we should not slavishly icilow others we should. | think, be
cautious about change for change's szke. | can see no benefit, but
considerable risk, in moving 10 a free marker philosophy. | conclude that the
Ministry's tentative view is correct and no case for far-reaching reform can be
made out in the area of licensing and ccmoulsion.

Liability Regimes

8.1

The question of liability for pilot negligence has been the subject of much
consideration by both the Counts ana Pariiaments over :he last century.
Three areas arise for consideraton:

3] The pilot's personal haoity.
i) The owner;masier's hability.
iii) The pilot's employer’s liability.

[AS]
[AS)



The last two categories can be dealt with together and involve a
consideration of voluntary and comoulsory ailotage.

It is noteworthy that most Commonwealth rzgimes examineG have statutory
provisions pretecting pilot from open-endea hability for fault or negligence.

-

United Kingdom - By s.22(1) Pilotage Act 1387 (UK) the liability of a pilot for
any loss or damage caused by any act or omission whilst acting as a
pilot shall not exceed £1.000 and tre amount of pilotage charges in
respect oi the voyage during which tre liability arose.

Canada - Secucn 20(1) Pilotage Act R.S.C. 1985 limits a :icensed pilot's

liability in damages for loss occasioned by fault. negiect or want of

Australia - States provide either no persona! liability or a maximum of A$200

plus the amount of pilotage.

New Zealand - Provided the pilot has given a pond in accordance with

s.214A (NZS2.000) he shall not be “zple ior neglect or want of skill
beyond the sum in the bond. together with the amount dayable to him
on account of pilotage in respect c¢i the voyage in which he was
engaged when he became so liable - 5.214B.

United States - At common law a pilot is kable for personal negligence.

However. a number of States have znacted legisiai:on to provide
various forms of protection to the pict. In some Staies the bonding
system nas been adepted: others have opted for statuiery limits.5!

9. As to the Pilot
9.1
9.2 Thus in:
skill to CS1.000.
8.3

Prciessor Parks orovides Cetails of the apprcach ¢f some of :m2 US States:

51

Op cit. p.1011, 1014
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9.4

9.5

9.6

i) Texas - «mits liability 10 USS$1.000.

i) Soutn Czroling - excludes Hability otner than for gross negligence or
wiitul misconduct. (Tis ‘crmula is. win respect. unhelpiul. It leaves
the oilct open to sut on an allegation that the cegree of negligence
was "gress” or that ime misconduct was “wilful”, and raises the vexed
quesucn as to the aifference, in ne cwvil law context, between
neciigence and gross negiigence.)

iii) Deiaware - No limnration cf liability except where operating under a
specifie¢ system known as Vessel Traffic System (by which the pilot
provides guidance :c incoming ships from a fixed tower) in which
case the pilot is only iable for gross negligence or wilful misconduct.

v) Qregon - Has enzacieq an interesung system whereby the vessel
owner ras an electict. He may take uo pilotage (whether voluntary or
comouisory) on the oasis of a tarfi which inciudes pilot liability
insurance up to a sum specified Dy the vessel, in which case the pilot
becomes liable up to that sum for negligence. Alternatively, the vessel
may take up the pilot's service without insurance cover. in which case
the pilot is deemed '0 be in a master/servant relationship with the
owner and is indemnified for all loss or damage other than any
Causec 0y gross negugence or wilful misconduct.

| believe there are sounc practical and oolicy grounds for limiting or
exempting the pilot from personai liability for negligence.

At a pracucal ievel, reality snould prevail. The prospects cf an individual pilot
being possessed of assets ¢r resources capable of making any significant
contributicn tc potential damage to snip. cargo. port. environment and third
parties in a casualty situaucn must be fairly remote. It snould not be the aim
of the law or ine maritime community 10 punish or penalise human error to
this degree in this context. This is particularly sc if there is a system for
review of the piiotage licence or criminal sancron.

At a policy ‘evel, 1t is cssiradle to encourage the establishment and

maintenance ¢! a profess:cnai and comoetent body c¢f piiots. Personal
liability is iikely to be mimical 1¢ that objective. and that objective i1s in the

24
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public interest - using that concept broadly o include owner, cargo interest,
port operator. and the public generally.

The availability cf insurance does not provide a compieie answer. For the
individual the cost of liability insurance. if available. wiil be significant. The
potential liability is huge - the pilot has to take cover for worse case scenario
involving a valuable ship, cargo. pollution impact and potential third party
liability. In the New Zealand climate as created by the Port Companies Act
1988 and the Harbours Amendment (No 2) Act 1988, it would seem that
competition in the provision of pilot services (no longer the monopoly of the
port operator) is to be encouraged. That will hardly be achieved if individuals
or small companies desiring to provide pilotage services have to carry the
overhead cost of liability insurance or assume the risk of potentially ruinous
personal liability regardless of the extent of fault. The aifficulty of securing
cover at manageable cost was a feature in Commerce Commission v
Port Nelson Ltd.52 Without cover the community is at risk.

One also has to recognise the very real dispanty between potential income
derived from the provision of the services of pilots and the potential liability
exposure. which will be measured on the basis of value of vessel, cargo,
environment etc. Without some form of liability proteciion, entry into the
pilotage profession is hardly likely to be commercially attractive. Public
interest consicerations in the mainienance of such z service therefore

require the continuation of some form of protection. Without it. the reforms
mentioned above (eliminatcn of monopohes) may well be frustrated.

As already noted. whether the New Zealand bending philosophy,
abandoned in England under the Pilotage Act 1987 (UK), serves any real
purpose, 1s open to debate. On cne hand the availabiiity of access to the
bond once liability is established may be seen 10 give some comiort to
claimants. But is this realistic given the pctenual claims? It has not been
possible to procure information of the number of occasions resort to the pilot
bonds has been had. but | have not encountered such a siwation in 25 years
of advising harbour boards, port companies and P & | Ciups. There is. | think.
much to de said for the simplicity of the English and Canadian approach
whereby & maximum limit of hiability 1s specified by statuzs.

Supra, fint 37



10.

The Position of the Owner/Master’Employer of the Pilot -

Voluntary Pilotage

10.1

10.2

The law is ciear that wnere oilotage is voiuntary. the owner is liable for any

negligence ¢f the puot. The position is succinctly stated in The Esso
Bernicia34 :

At commen law a shicowner was hable for the negligence ¢t a pilot voluntarily

engagec st as ne was 1or the neghgence of the Master Such a pilot was treated as
the servant ot the owner *

In The Esso Bernicia an attempt was made to challenge this established
judicial approach on the basis that the Courts had incorrectly categorised
the voluntary piiot as a servant of the owner. It was argued (in reliance upon
observations ¢f Lora Denning in Cassidy v Minister of Health53) that
the pilot was an indeoencent contracior ang thar the shipowner owed & non-
delegable duty to third parues to navigate carefully. such that for any default
by the pilot causing ioss to third parties the shipowner was responsible, but
not as master of the pilot. It was contended that the pilot remained the
servant of his employer (Shetland Islands Council as harbour authority) who
remained vicariously liable. This argument did not’ prevail upon their

Lordships. wno preferred to adhere tc the established position. Lord
Jauncey statea58:

The criuical guestion 1s whether the owner can recover from g general employer of the
pilot. My Lords. | do not consider that the ¢nservations of Denning LJ warrant the
proposiion which counszl sougnt to denive theratrom. Cassidy v Ministry of Health
was a case of negligent medical treatment in wnich Denming LJ made passing
reference 10 a pilo! “uncer a coniract tor services * There is no doudt that a-pilot was in

many cases an independent contraclor 10 the extent that he made his services

See. for example. The "Neptune the Second” '1814: 1 Dods 467. 155 ER 1380: The
"Eden" (1846: 2 W Rob 442 155 ER 822. The "Cavendish” 11983} 2 Lloyds Rep 292:
Thom v J&P Hutchison Lid 1325 SC 388 at 282

{19891 1 AC 843 3 322

{1851] 2KB 342

[1988] 1 AC 643 385



10.3

available to a smpowner ana raceved not a salary but pilotage dues Dayabfe in
respect of ris services under such deductions as the pilotage authority had
determinec oy dyiaw made uncar section 17 of N2 Act of 1913. However. the fact
that he was an incapendent coniractor did not alter tne common law rule that Qhen he
had been engagsc volunarily by a smipowner nz was. 5o far as any acts or omissions
on his part were concerned. tha sarvant of the shipowner. The rule operated whether
Ne was in the gsneral employment of a pilotage authority or whether he was an
independent contractor. Denming LJ neither referred nor had occasion to refer to the
foregoing ruie nor to the line o1 authonty wmich | nave mentioned above. In these
circumsiances ms observatons cannot be takan as in any way qualifying the general
statement of Lorc Porter in Worsingron Harbour and Dock Board v Towerfield Owners
[1951] A.C. 132, 133-134. that :n terms of saction 15 of the Act of 1913 an owner is
responsible tor gamage 10 his own ship due 10 taulty navigation of a compuisory pilot.

My Lords. ncthing that has besn said on behalt of Hall Russell persuades me that the
rationale of tne ine of authonty 1¢ which | have raferred was wrong or that there is any
exception 1o tne general appncation of secnon 15 of the Act of 1913 1o damage
suffered by a snic under pilotagz Supject only 10 wnat | have 1o say in the context of
Hall Russell's second submissicn. the pHot 1s 10 be considered for all purposes as the
servant of tne owner. | would onty aad that it Hall Russell's argument were correct
there would follow the curnious result that the goctrine of respondent superior would
apply to two difterent masters in respect of two difterent claims of damage arising out
of a single act ¢f negligence. i :s a well recognised principle exemplified in cases
involving crane-drivers, that a sarvant in the general employment of A may. for a
particular purpose be treated &s :n the pro hac vice employment ot B. However, there
IS NO princiole which permits 2 servant to oe in tne de jure employment of two
Separale masiers at one and ih2 same tme As Lord President Emslie said in this
Case. 1988 SL T 33. 48 'no man can serve 1wo masters.’ For all these reasons |

reject Hall Russell's first drgument as unsound.

Closer to home. the High Coun oi Australia adopted the same approach in
Ocean Crest shipping Company and Pilbara Harbour services
Proprietary Limited57 Gibos CJ accepted that “the law does not
recognise a several liability in twe principals who are unconnected"s8 relying
on Laugher v Pointer.3¢ Prctessor Auyah is critical of this cifered

53
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(1825) 5B & C 547: 108 £R 204, 208
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10.4

10.5

11.

justification and maintains that both employers could be liable when a
servant is acting independently for both of them. because the servant may
De acting in ine course of nis genera: empioyment and his temporary

employment. Atiyah does. however. acceor tnat the guesuon is settled the
other way cn the authonties.&¢

Gibbs CJ preferred tc adhere 10 the traditional line that where the services of
the servant of one employer are temporarily used dy another, both
employers will not be liable. The liability may transfer pro hac vice to the
temporary employer such as to render him liable for any negligent acts.

A similar position was adopted by New Zealand as long agc as 1883, where
Williams J held in Otago Harbour Board v Cates®! :

It pilotage i1s not compulsory. | think that the piiot in 1aking cnarge of the ship would
take charge ot 1t as the depuly of tne owners. and that the 20ard would not be
responsibie for injuries done to other vessels by mis negligence it:s abundantly clear
that in sucn a case the owners would be responsible tor the acis of the pilot, because
they voluntarily gave their vesse! in charge 10 a person of their own selecting. The
owners being liabie. and the maxim. “respongeat Superior’. applying as between
them and the pilot. | do not see now the Board could also be liaole. although the pilot
were the general servant of the Boarg

The Position of the Owner/Master/Employer - Compulsory

Pilotage

At common law the owner was not liable for the negligence of a pilot taken
on board in a situation of compulsion. The rationale for this was that the
necessary master/servant relationship could not be said 10 exist where the
owner/master was denied any choice.

This position was eventually enshrined in s.633 of the Merchant Shipping
Act 1894 (UK) which stated:

61

Atyah Vicarious Liability in the Law of Torts :*%37, g *53-¢
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An Owner or Master ot a sip snall not be anss zrable 1o any cerson whatever for any
loss or damage occasionzc Dy ine tault or inZznacily of any qualified pilot acting in
charge of inat smip within any Zistrict wners “~2 employmen: of a qualified pilot is
compulsory oy law

"1.3 A complementary provisicn re:ating 1o czmage to rardour works was
contained in s.74 of the Haroours. Docks arc Piers Clausas Act 1847,

"3.4 These provisions did not find public favou-. Hardship was not infrequently
visited upon innocent thira canies whose o-cperty was camaged, but who
had difficulty in making any effective recovery.32 Following the consideration
of the law of piiotage in 1¢11. the UK Pz~.ament enacied s.15(1) of the
Pilotage Act 1913 (UK) as ioiiows:

Notwithstanging anything :n any pubhc or locz Act. the Ownzr or Master of a vessel
navigaling under circumsiances 1N «which piicizz2 1s compulscry shall be answerable

for any any l0ss or damags caus2¢ Oy the » 23321 or by any :zult of the navigation of

the vesselin the same mannsar as ne would ¢ Zoslage were no: compulsory.

*1.5 This provision was re-enacted as s.35 of :ne Pilotage Act 1983 (UK). A
similar but not identical provisicn was enac:ad as s.16 ¢f the Pilotage Act
1987 (UK) as follows:

The fact that a ship is t2ing navigated in 2~ area and in c.rcumstances in which
prlotage ts compulsory for it snatl not affect a~, «ability of the Owner or Master of the
ship for any loss or damage caused by the snip or by the manner in which it is
navigated. '

*1.6 Before examining the judicial ireatment ¢’ :nese sectcns. it is useful to
consider the legislative aporoacn of other ~antime naucns with whom we
share a common heritage.

11.7 Australia introduced an identical provision =3 s.410B(2 of the Navigation
Act 1912, In 1859 New Zea:and enacted a s ~ilar provis:cn as 5.231A of the
Harbours Act 1850. {There s iittie neipful gu cance in Ha~sard as to why we
100k so long tc abolish the cefence of comz. sory pilotage.; The Canadians
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currently have very comprehensive orovisions sexempting all and sundry
except the owner or master. The folicwing provisions of the Pilotage Act
1970-72 gemonstrate botn the clanty ana oreaath of therr regime:

3¢ Her Majesty. or an Authonty :s not #acle tor 2ny damage or 10ss occasioned
Dy the faull. negtect. want of shill or wetul anc wrong:ul act of a licensed pilot or the
holder of a pilotage certificate. '

40. :1) A licensed pilot 1s not habiz in 2amages ' excess of the amount of one

thousang dollars tor any damage or icss occasionec oy nus fault. neglect or want of

skill -
41, Nothing in this Act exempts the owner or master of any ship from liability for
any damage or loss occasionec by the ship 10 any person ¢r property on the ground
that:
al The ship was under th2 conauct of & scensed pilol; or
o} Tne gamage or 10ss was occasioned oy tha tault. naglect. want of skill
or wiltul and wrongtul 321 91 3 kcenses dilot.,

1.8 The United States appears to maintain the defence of compulsory pilotage
abrogated by Commonwealth legislaticn. In the absence of the free choice
which compulsory pilotage removes. neither the master nor owner is liable
in personam for the negligence of the compulsory pilot - provided the pilot is
solely at fault. However, any contribuicn oy the master or crew renders the
owner vulnerable in personam.33 '

*1.9 But this apparent exemption is illusory more than real because the US
Courts maintain liability against the oersonified vessel in rem - whether
pilotage be compulsory or non-compuisory 34

11.10 Courts of ditferent jurisdictions have ccnstrued the s.15{1) Pilotage Act 1913
(UK) equivalents as imposing respcnsibility upen the owner for acts or
defaults of the pilot under a situauon ¢i comoulsory pilctage.

=3 Parkes & Caitel. 51028 supra iint 1

(23]

1S

Op cit at 1023
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11.11 In Fowles v Eastern & Australian Steamship Co Ltd5S the Privy
Council had taken the view, even in the absence of the statutory provision
just referred, that the Government (which licensed pilots and also employed
some as civil servant employees of the Marine Board) had no greater
obligation than to provide qualified pilots. The fact of their being the
licensing authority, was not considered relevant. What was relevant, was
that the pilot was to be regarded as an independent professional man in

discharging his skilled duties and accordingly the Government did not attract
liability as employer.

11.12 In Towerfield®6 the effect of s.15(1) was considered by the House of Lords.
Much turned upon the meaning to be given to the word "answerable". It had
been argued by the owners that the section did not apply to claims made by
the shipowner, only to claims made against him. Their Lordships held64:

In the present case the damage to the Towerfield was undoubtedly caused by faulty
navigation. but when the Act says that the owner shall be answerable for the faulty
navigation. it has to be determined whether ‘answerable’ means more than damage
done by the ship. Either view, no doubt, is theoretically possible. but | do not think
that read in its context the use of the word ‘answerable’ would naturally convey the
suggestion that though the shipowner is liable for any damage done by the pilot's
tault, yet he can recover his own damage in full. 'Answerable’ as | think, simply means
responsible and a shipowner who through a compulsory pilot is responsible for fautty
navigation is responsible for damage to his own ship as well as for injury to the
property of another. It follows that neither pays for the damage which has been done
to the other, nor can either recover his own damage from the other who is implicated.

(The harbour authority was ultimately held entitled to recover from the
shipowner the cost of damage to harbour works pursuant to s.74 of the
Harbours, Docks and Piers Clauses Act 1847)

VVVVV 11.13 In Pilbara the High Court of Australia gave very careful consideration to the
Australian equivalent, s.4108 Navigation Act 1912. The case is interesting in
the context under consideration because the Port of Dampier was being
Operated by a private company under statutory authorisation. In an effort to

85 [1916] AC 556

56 (1950) 84 LI.L.R. 223, 254-255
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11.14

overcome Fowles, it was argued that Pbara. as operator of the pdrt.
employer of the pilot and sole provider of =2 OiiCT services, was ultimately
responsible ic- any negiect Sy ne Di.Cl Fowles was sought to be
distinguished ¢~ the basis tha: S:para wzs a2 Z-vate enterorise and had
embarked upcr the business of 3.:oiage.

The majority ¢f the Court adherea 10 the aoprcach in Fowles, aithough
each on slightly differing bases. Gibos CJ carsice-ed that the vital question
was whether the person who co~mitted the *on -:~e pilot) was acting in the
performance cf a duty impesec Sy iaw. or wnetrer his autherity to act was
derived from his employment. It ¢.c not marar wngmner the pilot was a public
officer. The Chief Justice did ~ct consicer Fowles was in conflict with
modern principles as to vicaricus liability. Ever though the person who
committed the iort was employec under a contrac: of service. the employer
would not be hable if the tormieaser was gxecuung an independent duty
which the law cast on him. (foicwing Field v Nott57 and AG v Perpetual
Trustee Co Ltd38). His Honou- vas comicred Ty the separate existence
of 5.410B. holding that it recogn.ses that a servan: cannot have two masters,
and that its intent was to trans‘ar respons:dility 10 the owner. In addition,
Gibbs CJ held that it was possioie 10 reccncile ccmpuisory pilotage within

the general/temporary dual emo:cyer test preferrea by Professor Atiyah. At
page 642 he held:

it might be thought at first s:ignt that it ts ziificull 0 reconcile the fact that the
shipowner is liable tor the negegence of the siot wiin the proposiion that the pilot
while navigating the ship is ex2Zuling an incsoengent duty that the law casts upon
him. It may be that onginally hz2iity was imocsed on the shipowner for reasons of
policy. so that a person injurez Dy tne negagsnce mught have recourse againét a
detendant more likely to be able :2 meet an awzrd of camages than the individual pilot
limself would be. However. a r2zonciliation 2* *he lwe propositions may be ettected:
so far as :ne pilot's genera! zmployer is Isncernsd. the pilot 1s executing an
independent legal duty conterrec on him Dy 12w and s powers are not denved from
the general employer: on the ¢c:ner nand. it ™ay be said that the pilot's power does
denve at leastin part from the 2-170Mty given v tne snigowner - in that regard it will be

remembpersc that the master nzs I0Ugn €ty o exceshional Circumsiances. power (o

{1852) 85 Lloyd's Rep 283-284
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take control of navigation out of the nands of the piot (see cases cited in Geen and
Douglas. Law of Pilotage. 2nd 2g (1S83). pp.8S-82: a power confirmed Dy sub-s.(1)
of 5.4108. Even if the liability o the shipowner is 2nomalous. there is nothing in the
judgments ot the cases that gzait win the haoily =1 the shipowner that casts any
doubt on the pninciple applied in Sowiss v Eastern 2-¢ Ausirahan Steamship Co. Lid.

11.15 Wilson J had no diificulty in upnciding snipowner liability in the light of
$.410B. His Honour did not accept inat tne fact of Pilbara being a private
company made any aifference. Tne provision of ccmpulsory pilotage and the
levying of pilotage rates were zil dealt with by legislation outside of the
control of Pilbara. It provided pilctage services as required by law in the form
of employing qualified pilots. Nor did Wilson J agree that developments in

vicarious liability required any aiiferent decision. He stressed that, at page
650:

Captain Hammonas did not der -2 nis authority 15 ravigate the 'Oceanic Crast’ from
his employment oy Pilbara. tor 2:Ibara nad no such guthormy. His authority as a pilot
came from his appointment as such By the Governcr in accordance with s.4(b) of the
Shipping and Pilctage Act 1867 It was his personal authority, and his alone. This
consideration invites the turther comment that 1 1S ne statutory authority possessed
by the servant that renders the yemp!Oyer immune 10 vicanious responsibility for the
conduct of the szrvant in the es=rcise of that authcrty anc not the character of the
employer. It 1s :mmaterial whather 'ne employer 22 the Crown. as in Fowles. a
statutory corporation. as in Stanoury « Sxeter Carpsranon. or 2 drnivate company. asin
this case.

11.16 Dawson J also considered s.4108B 10 provide :he ccmplete answer. He
considered Fowles was indistinguishable. Whilst ackncwledging that in
some situations the law might take a different view between public and
private employment. he did not consiger nat arcse with oilots. The pilot's
private employment did not exclude re indepencent exercise of his function
as pilot. He had been appointeq Dy the State 10 be a pilot and had duties at
law which were unaifected by hs emplcyment. Nor, in His Honour's view.
could it be said that Pilbara was :n the business ¢ piloting ships. Pilbara did
not provide a service ditferent i~ king 10 1nat wmich woulc otherwise have
been provided by the Governmer: or an aporepraie stawicry authority.
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11.17 Brennan J dissented. His Honour accepiec that in a cempulsory pilotage

situation no ccniract exisied. He was persuaced that tne private trading
corporation staius of Pilbara mage g real a:erence and irat the fact that the
pilot employee nad an indepencent scurce of autherty and was not
amenable to centrol by mis employer wnen discnarging nis independem
statutory duty cid not creats any cifficulty. Because, in Brennan J's view, the
pilot was still discharging nis empicyer's cougaticns. His Honour considered
that authorities snifting the emphasis from “zciual exercise of control” to “the
right to exercise it sc far as rere i scope or it enabled tne Court to depart
from Fowles. His Honcur aic not consider 5.4108 justifiea the exclusion of
vicarious liability.39 :

11.18 Deane J was concerned at meving away frcm a tradition of 70 years. But he

11.19

11.20

100 considered that the fact of a private ccmpany being involved, and the
possibility of injustice arising 1¢ tnira parties .nable to sue the negligent pilot

merely because of pilotage seing compuiscry, entitled the Court to depart
from Fowles.

As previously indicated, the House of Lcras re-examined the question of
vicarious liability and compulsory pilotage in the Esso Bernicia. It was
there argued that the rationale for earlier decisions which appeared to
impose liability on the shipowner for negligence of a voluntary pilot on the
basis of a mastersservant relationsnip was =2 ionger correc: and that the true
position was that the shipowner owed a rcn-delegable cuty to third parties
to have his ship navigatea carefully - a cuty he could not discharge by
delegating it to & pilot. Looked at in that ignt. it was submitted that s.15(1)
did not alter the common :aw as between shipowner and pilot which
remained that of employer and independent contractor. It ‘ollowed that the
pilot remained the servant of :ne port autnenity (Shetland Isiand's Council). It
was then argued that SIC was the princica! in carrying out the business of
pilotage, that the pilot was carrying out tha: function on iheir behalf and that
they remained vicariously liadie.

Lord Jauncey was unimpressed. (Refer the exiracts of his iwwdgment to which
reference has aiready been mace.) His Lordsnio reaffir—aed Towerfield.
approved the majorty in Pilbara and helc :~a: there was ~ciung to indicate

(33}
{Ve]

{1985) 160 CLR 522. 5883



11.22

11.23

11.25

11.26

that there 1s any exception 10 the general apolication of s.15. observing that
“the pilot is to oe considerec for all purposes as the servant of the owner.”

As to the secena argumen:. . SIC provided oiiot services) His Lordship said:

The cntica guesticn is w=2ther SIC had assumad the obligation of piloting ships ... in
which evert they woula czar responsibility tor any negiigence in navigation by a pilot
in their eMoloy or whetnar they had merely assumed the obligation 1o provide the
services of a qualiified puct. in which case he would be the principal and SIC would not
be liable fzr nis negligenze.
On the avermenis made, - was held that SIC simply provided the services of
a pilot ana cou'c not be liasie.

The slightiy a—endea s.18 ci the 1987 Act 1nen fell for consideration before
Clarke J in The Cavendish’®. Tne Port of London Authority provided
pilotage services within tre meaning of the Pilotage Act 1987 (UK). Plaintiff
owners reques:ad the services of a pilot in & compulsory pilotage area. The
vessel sufferec damage cue to his negligence.

The owners a-gued that :ne PLA was vicarously liable because it owed
positive duties :0 provide oiotage services. They also claimed in contract
under an imored term :mat such services would be performed with
reasonable skiil ana care. Seeking 10 iake something out of the altered
wording 0 s.1€ they arguec that liability was not precluded by s.16.

Section 2 ¢f the Act provides:

2. General duties as to provisions of pilotage services
(1) cach campetent naroour authonty snall ke2p under consideration -
a: wnether any and. it so. what pilotage services need 10 be provided to

SsCure ing salety of ships navigatng in or in the approaches to its
harbour zng

5

whether .o the interests of saiety pilotage should be compulsory for

STLS nawigalng in any 0an ¢! that harbour or its approaches and. if

|

(1993} 2 Lioyd's Rap 292
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$0. tor wnich ships and in which circumstances and what pilotage
services need 10 be provided tor those ships.

2) Without prejudice to the generality of subsection :1: apove. each competent
narbour authornty shall in pertorming its tunctions under that subsection have
regard in partuicular 1o the hazards involved in the carriage of dangerous
goods or harmiul substances by ship.

3) Each competent narbour autherity shall provide such piiotage services as it

considers nead o be provided as mentioned in subsaclion {1){a; and (b
above. *

11.27 The judgment in this case is well worth a read. It traverses the historical
development of the law in regard 10 voluntary and compulsory pilotage.

14.28 His Honour reviewed the leading authonties and conciudec:

i) That the modernised wording in s.186 was not intended to alter the
substance of s.15.

i) Following the reasoning of Brennan J in Pilbara. that in compulsory
pilotage situations there was no contract between the parties.

iii) That 5.2 did not really alter the existing law in that 11 did not impose a
duty upon PLA to "pilot ships" - merely to provide the services of a
pilot. Fowles therefore applied.

11.29 Clarke J agreed?' with the earlier observations of Lord Loredburn in
Fowles’2 - with which Lord Jauncey agreed in Esso Bernicia’3. that:

In their Lordships’ opinion these Acts of Parhament did not alter the onginal siatus of a
pilot. which is. in eftect. that he must be regarded as an independent professional
man in discharging his skilled duties. It 1t had been intendec (o alter this old and

tamiliar status. it is to be supposed that the Legisiature woula have done it more

[1993] 2 Lloyd's Rep 252, 288
2 [1816] 2 AC 538. 582

73 [1989] 1 AC 643. 630
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explicitly. What it has done is more consistent with a ditferent and limited purpose,
namely. 1c secure a proper selection. a proper supply. a proper supervision, and a

proper remuneration of men to wnose skill lite ana property 1s committed. whether the
ship-owner ikes it or not. '

(For additional comment on Pilbara™

11.30 The argument in relation to s.16 hinged on the difference in wording
between s.16 and s.15 (of the 1913 Act) and .35 (of the 1983 Act). You will
recollect that tre earlier wording provided:

35. Notwitnstanding anything 1n any public or local Act. the owner or master of a
vessel navigating under circumstances in which pilotage s compulsory shall be
answeratle for any loss or damage caused by the vessel or by any fault of the

navigation ot the vessel in the same manner as he would if pilotage were not
compulsory

Whereas, s.16 orovides:

The fact that a ship is being navigated in an area and in circumstance in which pilotage
is compulsory tor it shall not aftect any liability ot the owner or master of the ship for

any loss or gamage caused by the ship or by the manner in which it is navigated.

11.31 It was contended that the use of the word “liability" was apt to refer only to
liability to third parties. This argument was bolstered by reference to the
absence of the words "in the same manner as he would if pilotage were not
compulsory”.

11.32 This submission did not find favour with Clarke J who held that the new
language had the same effect as the earlier section. Towerfield applied.

"a The Dethndge Mamonal address celivarea 1o this Association and reporied at (1883) 67 ALJ

14 expresses regrel at the failure of the Pilbara Count o "bring the law into the twentieth
century” on this tooic. However. the majonty approach in Pilbara continues to find favour.
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12.

The Position of the Owner Master/Emplover - The New Zealand

12.2

Position

There is no New Zsz:and auther:y directly on point. New Zealand enacted

s.231A of the Hz-dours Act 1950. which is our equivalent of the English s.15
Pilotage Act 1613 1n 1959.

Foliowing the enaciment of =2 Port Companies Act 1988, and the
accompanying ameraments 1o ‘me Harbours Act 1950. there was some
confusion, sharec oy various inierests in New Zealand. as to the state of the
law on pilots’ lizoility and vicarnicus liability of -pilot employers. This arose
from the way in which 5.212 hacd peen amended. in particular the wording of
s.212(4). The secticn currently provides - |

43}

212. Further powers of appointment, licensing, and employment of
pilots - 11 S.umiect 1o subsecuz~ 2: of this secnon. any person (including a Harbour
Board or 2 sont company; may crovide the servicas of pilots to act within a pilotage
district.

(2) No c2rson may act as z pilot within any piiotage district attached to any
harbour in raspect of which thers is a Harbour Board unless that person has been
appointed or iicensed by that Haroour Board 1o act as a pilot within that pilotage district
and holds 2 zerificate to that 2mect

(3) Haroour Boards may. ir accordance with this Act. appoint and license pilots in
accordance «h regulations mas2 under section 212 of this Act. An appointed pilot
shall be a culy cualified pilot who 1s appointed by the Harbour Board whether as an
employee ¢r ctherwise. A licenszd pilot shall be a auly qualified pilot who is licensed
by the Harbour Board but 1s emoioyed by a port company or other person or is self-
employed.

(4) No i:aoility shall be imoesad on the Board in respect of any act or omission of
any appomni2g or icensed pilot oy reason of the tact that the pilot was appointed or
licensed or zaid oy the Board

(5) Whers the Board's Harocurmaster acis as a ailot and is a duly qualified pilot.
the Board snall not be further or 2:nerwise liabie 1or s or her acts or omissions whilst

SO acting zn it would be tor acis or ormissions o1 a Cuty appointed piot.

The noticeable znsence of re‘zrence to ire gcri company or any other
person providing tne services ° pilots in ssi4: was perceived as having
some impact 0n 5.231A,



12.3

12.4

12.6

This uncentainty seems to nave peen encouraged by some comment made
Dy the then Minister in 2 speecn 1o this Association in Wellington on 23
March 1988 when the Bill was at Select Committee s:age. The Minister
apparently expressed the view tnat the immunity enjoyecd by harbour boards
would not carry over 10 pert companies.

In Commerce Commission v Port Nelson Limited?s. McGechan J
traversed the New Zealana position at pages 65-69. (These sections of the
judgment are not reproduced in the report at (1995) 5 NZBLC 103, 762.) At
page 65 of the full judgment, His Honour refers to Fowles, Pilbara and
Esso Bernicia and concludes:

However any convenuonal and orediclable wiew of New Zealand law in Harbour Soard
days was strongly against hability on the part of the Harbour Board as general
employer of a competent oilot making the laiter available tor service as such. That view
would be reinforced for those :nclined o consult the Report of the Commission
of Inquiry into Harbour Pilotage (1975) and Parliamentary Debates on the
Harbours Amendment Act 1559, Vicarious liability, even in case of compulsory

pilotage. clearly was seen 1o lie upon the owner of the vessel under pilotage.

Later in his judgment at page 68. having traversed a number of legal and
insurance views held by various harbour boards. the New Zealand Merchant
Service Guild and the Minisiry of Transpen which was to ine effect that:

Pilots remain liable only to the extent of bond under s 2148 and while Porn
Companies under the principle of ‘competitive neutrality’ would not have the banefit
ot §.212(4). and would therefore pe vicariously liable. at common law vicarious liability
would be identical {0 that of the pilot and therzlore likewise limied.

His Honour concluded that "it 1s easy ncw 1o dismiss scme of these 1988
concerns as untenable”.

| remain unconvinced that the amendments 10 5.212 imoiedly repealed or
amended the provisicns of s.231A. Section 212 is concerned with inhe
appointment, licensing ana employment ¢f pilcts. The ciezar intention of the

T

Commerce Commussion v Port Nalson Limited (High Court. Nelson. CP 12/92(NN}). 2 June
1995. McGechan Ji.
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12.7

12.8

12.9

12.10

section was to remove the monopoly of haroour boards in respect of pilots
and to coen the provision of those services to harbour boards. port
companies. any other person (or corporate enuty) anc 0 seif-employed
pilots. Secuon 212(4) is. in my view. desigrec 10 ensure that the mere iact of
appointment cor licensing oy a board of picis who might e employed by
other persons does not render a board liable. '

But the fact 1s that no change was made ic 5.231A of the Act; the section is
capable ci being given meaning and efiec: aiong with the other amending
provisions. {especially $.212) and 11 15 a secton of general appiication in the
context of compulsory pilotage. It was my view 4t the time of enactment and
still is that s.231A continues 10 apply and renders the owner or master of a
ship navigating under circumstances of ccmpulsory pilotage liable for the
acts or defaults of the pilot. rrespective of who is the employer of such pilot.

The High Coun of Austrana dia nor see Zny reason ¢ cepart from the
establisnec approach in Pilbara (where :ne service was provided by a
private limited company similar to a pon ccmpany): the meg;ority decision in
Pilbara found the support of the House of Lords in Esso Bernicia and the
maost recent statement in the Cavendish reaffirms the principle of statutory
interpretation that if Parliament intends to significantly alier long standing
law, it can be expected to say so. For whatever reason. Parliament did not
see fit to amend s.231A. It would have been a simple exercise 0 state
categoricaily that any employer. other than a narbour boarc. would be liable
Or would not be enttled ¢ the exemption conierred, yet it did not do so.
Given the courts general reluctance to apply ine doctrine of "im;ﬁ!ied repeal”.
I consider that the New Zealand regime has not changed. | believe our
courts would follow Pilbara and the Cavendish.

One alsc nas to bear in mind that the wording of s.212(1) places the
emphasis on providing "the services of piicts 10 act within & oilotage district”
in contra-distinction to the "provision of pilot sérwces" whicn is, in essence.
the wording of 5.2 of the Pilotage Act 1987 (UK). Although, as interpreted in

that whicn orevailed under gariier legisiation.

Harbour bcards did not provide oilctage services; tney prov.ced the services
of pilots. The "port related commercial undertakings” of narbour boards



12.11

13.

which port companies assumed likewise relate 10 the provision of the
services of pilots. not pilot services.

Finally. and impenantly, one has 10 acknowledge that pornt companies have
no ability to declare compulsory pilotage areas. That remains the function of
a regional council exercising bylaw making powers which it has, but which
port companies do not have. Also. the amendments made to the Harbours
Act 1950 in 1988 do not in any way alter the established law that pilots have
independent professional duties to discharge when acting as pilots, such as
10 remove the necessary master/servant link vial in vicarious liability.72
Furthermore. when one considers the authorities which acknowledge the
overriding right of the master of the vessel to countermand the pilot, albeit
that that will occur in rare circumstances, the difficulties in the way of
establishing the ingredients for vicanous liability. whether one adopts the
actual control or ability to exercise contrcl 1est. become clear.

Liability Regimes - Is there a need for reform?

13.1

13.2

I can see no necessary or valid reason for reform in this area.

In the first place. there is no recurring mischief highlighting a problem with
New Zealand pilots calling for a changed regime. We are not visited with a
regular parade of incidents where ships. property or environment have
suffered damage as a result of the negligence of a pilot. The only major case
of which | am aware in recent years relates to the Mikhail Lermontov.
There Is nothing to suggest that the standard of New Zealand pilots is
inadequate such that compulsory pilotage places vessel owners at risk. Nor
is there any empirical evidence to suggest that making pilots or their
employers liable would have any direct impact on performance.

Next, in supporn of change. one might ask whetner the New Zealand regime
is out of step with the rest of the world. This IS not an unimportant
consideration in the mantime law which has a very iniernational perspective.
But clearly. from the review conducted, we are 1n sten with the rest of the
world with the regime which has existed with cerainty uo until 1988 and
which. | submu. continues today. To change that regime would put this
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13.4

13.7

13.8

country. which can hardly be cescrived as z -eaging manume nation. out of
step with our trading partners.

There are then negatve impacts frem Chargz. If. as McGechan J held in the
Port Nelson cass. one of tne oDjectives of the 1988 reforms was 1o
introduce greaier compeltiticn 1010 the prov:is.cn of the sarvices of pilots, we
should be careiui about placing any impedimant in the way of achieving that
objective. To imoose personal and vicarious «ability on ndividual pilots and
their employers :s hardly ikely 10 encourage :nat objective. The cost of very
significant liability insurance is a tactor; the aoility of persons not having a
track record in the industry to secure cover might well be another factor; the
potential for ruinous personal liability is arciner. If we are to encourage a
profession of competent and dedicated piicts upon whose shoulders rests a
nuge responsibility. then. in my view. we c.gnt to retain and adhere to the
example of the past aimost 100 years on the ssue of higbiity.

The policy behind the abolition of the deferze of compu sory pilotage would
seem to be the desirability of ensuring tha: ¢ a casually occurs those who
suffer will have access, more hikely than rct. to a financial defendant. By
imposing liability on the shipowner there is 2 reasonable prospect of that. It
is a policy that has been embraced for over 83 years.

For my part. | ¢o not see tha: it matters much which entity employs or
provides the piiots - the State. local gover~ment, statu:ory corporations. a
port company. any cther private company ¢ :ndividual. What matters is that
qualified licensed pilots be mace availab:s. The cases 10 date have not

recognised the need for a different regime ‘nfluenced Dy the status of the
provider of the service.

Insofar as voluntary pilotage i1s concerned 1~z owner has giways been liable.
When the State intervenes in the interzsis of the citizen 10 impose
compulsory pilotage, it merely removes chcice. but the cuality of service will
not alter. | see no reason wny tne owner sr2.id enjoy a -ziease from liability
in those circumstances.

It does nave ic De acknowiecgea. howevs- mat there s room for debale
over the meaning arc:mpac: ¢f tne 13988 ie: s:atcn. Al -2 oresent momens
the only beneficiaries of that uncertainty are asurers. Pcn companies have



3.9

had to take liadiity insurance "just in case”: snip owners. well used to the
environment ¢f :is century and the need 0 insure. ordinarily nave cover as
a matter of ccu-se. There is ittle point in cenuinuing this uncertainty in the
interests of ine ‘nsurance world. The cos: o° cual cover mws: inevitably be
reflected in por: cnarges and freignt rates. w¢ tne ultimate disacvantage of the

consumer - tne »Mporter or exporier of goocs.

As the majority observe in Pilbara, we should hesitate to ctange a regime
upon which tre commercial community nas relied for some 70-80 years
unless there 's cood cause. | do not see any sucn "good cause" and on that
Dasis. save in e limited way | have fighlignted in the course of this paper, |
S€e No neec icr return other than clarifying legislation ana reaffirming the
applicability of :ne regime first introduced in England in 1973 and adopted
Dy most of our Commonwealith oartners.



