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I="STITl�TF. TT\fE CL.-\USES-Hll.LS 1/11/95 

SEVER.\L RESTRICTio:-,;s TOO FAR? 

D£Lf\"ERED BY 

JEFF ALLEN F.C.I.I., :\t!AJ.'iAG.L°'G DIRECTOR 

L�I)LEYS/ELMSLlliS M.AR.Di"E CO;,iSCLTA.'iCY 
• .\!"i'D A VERtGE ADJlJSTDiG GROtIP 

---000000000--

The Institute Time Clauses Hulls are lh� most widely 1.1.Sed set of clauses for the insurance of 

international hull business. 

During the gestation period of the latest set of clauses, which arc effecfr:e from tlie 1 s: of this 

month, the London :vlarket has been faced \\1th threats by The Int�ational Chamber )f 

Shipping, the Asian Shipovmers· Fornm and the Gr�k Shipov.ners· Co-operation Committee 

to the effect that their members may be forced to find alternative market:: which mil nut 

impose what in their eye� are totally una:.:ceptable cc-,nditinns. The furor::: ha$ bten sue b that 

it prompted an editorial in Lloyd's List which made the follO\\-i.ng points and I quote: 

"If one suppli� a :iervice to a massive and important market. the last thing that 

should be done is to alienate these powerful and numerous customers. 
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This week's polite warning by John Hadjipateras of the Greek Shipo'\\'D.ers' Co

operation Committee of its continuing opposition to certain revisions to th•! 

Institute Time Clauses should be t:lken seriously by the London hull insunnce 

market. 

The Greeks have formidable purchasing poTI-·ers represented by the 126m dwt 

they control. They are getting the distinct impression that the London m�.rket is 

not treating them as the valued customers they undoubtedly are� should it 

attempt to impose a number of unncceptable changes to the clauses. 

Their objections are both practical and legal, and when they point out tha·: the 

revised clauses introduce areas of uncertainty over the cover afforded by 

insurance policies which is to the detriment of owners, somebody ought to sit up 

and listen." 

We are looking at what many commentators have described as a public relations disas· er. 

Hov,,- has this occurred? 

BACKGRO0l\"D 

The catalyst for the radical revision of the Institute Time Clauses can b� traced back tc, the 

horrendous losses suffered by marine insurers during the late l 980's and 1990 when a fatal 

combination of suicidally lov, rato::.5 of premim11. low deductibles, sub-s�ndard vessel�. 

complacent Classification Socieries, second rate ship managers and poor quality adjusting l;::d 

to the disappearance of many hull insurers who either simply went bust or whose seni )r 

4:003 
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managemtnt decided that marine hull business was r.o longer for them. The undcrv.--rircrs 

remaining in the Market decided that if they \,-�re to suni\'e long term. a :-..idical re-think \Vas 

required. Three immediate changes ·were put into place: 

1) 

2) 

3) 

Rates of premium were increased substantially, \\ith many shipowners facing r ikes i11 

their level of premiums of 100% or more. 

Po lie: deductibles were increased substantially. Talcing a Panamax bulk carrier as an 

example, which might well havt been carrying a deductible as low as l,;S$ 20.(!.Q.Q.. a 

figure of USS 100.000 became the t1om1 and for those O,...,ncrs whose record sl:owed a 

h:1rge number of machinery damages, th� Machinery Damage Additional Dedu,:tible 

may also haYe been appli..:d. 

Undenvriters became far more selective in their undef\vriting and many shipovmers 

\vi.th a poor claims record ancl!or older tonnage suddenly found tha! they could only 

obtain insurance cover on restricted conditions if at all. 

The above meac;ures, coupled v.ilh other factors such as the shake-up of th� International 

As.::;ociation of Classifi<.:ation Societies and the number of new surveys imoosed bv 
. . , 

Classification Societies. port state control and the like, caused a rapid tum-round in 

unden-vTiters' results and the marine account returned to profitability. Tn fact, in the c.1se of 

Lloyd's, marine business has been one of the most profitable classes of bminess for bc,i:h the 

199 3 and 1994 policy years. However, hull undef\\Titers \Vere scill unhc!pp� with a si tttation 

L.'1 which they percei',ed the□selves a::; still paying for many irems of repair. ;,micularly in the 

area of machinery damage, which thty considered were attributable to poor manngem:mt 
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and/or lack of maintenance. Another area of concern for hull ur.derwriters wa, the !or g-tail 

which they w�re experien-:ing in th� case of certain type::; of machinery jan1age \\·h.ich th�y 

found difficult: t:o accept on what rhey had always looked upon a� relatii,ely short-tail 

busine�s. h was therefore;> Jc::cid..::d that a radical revision cf the clauses was required. 

THE JOIST Ht.LL CO:\f)IlTTEE 

The revision of the Institute Time Clauses, Hulls, is the responsibility of the Joint Hull 

Committee which consist! of undenvriting repn:sentatives of Lloyd's and the lnStirute )f 

London Undenvriters. Cnder their then Chairman. .:Vfark Brockbank. Ih.:y set up a ¼'Crking 

party to undertake this task. ably assisted in the drafting b:· my colh:aguii: chis aftemoo:1. 

Julian Hill. In August 1994 the fi�t set of draft clau:;es, which were in fact draft number 7: 

were issued on a limited circulation basis under cover of a Joint Hull Committee 

memorandum which gave ,mly three weeks in \vhich to lodge objections, failing which the 

clau::es wen� to be introduced wirh effect from 1st January 1995. 

These draft clauses represented a troly radical change in that for the first time there ,:vere r:vv·o 

versions, the A and the B. Version A offered the v.ider coverage which it was intimat•!d 

\Vould only be available fo:- blui:-chip clients. Version B, which were described. as the 

standard clauses. were the ;:eal bomb-shell because they did nut co\·er c:ew negligence. 

Basically speaking, hull in�urers had reached the point where they were :.!d up v1;ith paying 

for sub-standard cre\.VS and for la�k of mainten311ce under the guise of c:ew negligence. At 

this time I made several speeches in which 1 made the poi..rn that for a sr..:.;::o\mer, ther,: is no 

difference between a deck office::: making an error in. navigation ai-id pl::.::::� the vesse ,'.ln the 



l 

l 

l 

l 

J 

j 

J 

j 

J 

j 

J 

J 

j 

J 

u; 11 95 09:1:: LI>1>LEYS

rocks and an engineer negligently clo�ing th� wrong valve and causi.ng massive damage to the 

main engine; lhr;;:'.:i� ar� both accidents for ,vhich the shipo,,ner requires insurance covi:r. 

The publication of these draft clauses produced an extremely negative reaction, partict:larly 

from the insurance brokers who maintained that the clauses \:i,,·ere quite simply unsaleable in 

the world market. l;nderwriters, who t>y this time were facing a slightly soflening maiket, 

beat a hasty retreat saying that the Joint Hull memorandum had been misunderstood and thal 

it had never been the intention to impose the restricted perils clauses upon the majorit; of 

shipovmers. It was then a que.;tion of back to the dr-a.wing board \1./lth another nine drafts 

being produc:ed before the clauses were published in September 1995 in their final fonn. 

During the later stages of Lhe drafting. process, input was obtained from Yarious marker 

organisation:> including Lloyd's Insurance Brokers Association and the .Association of 

A·..:erage Adjusters. However, although chnnges were made in recognition oftecl:mica:. points 

of drafting, underv.Ti.tcrs ·would not be swaye.d from the main changes in principle whl::h they 

were determined to see introduced. 

So what are tbe major changes? 

The Navigation Clatl5e i_Clause 1) ha$ had two new sections incorporated, both of whi::h haYe 

been the subject ofbrokeri add-on clauses for many years and have as a consequence been a 

feature of most Owners' existing covers. Clause 1.2 recogflises the fact of lite that O\l11ers 

are frequently forced to enter into pilotage and routine towage contracts with liability 

limitation or exemption clauses and proYided that this is done in accordance with esta.Jiishetl 

local law or practice it \\ill not prejudice the insurance. Similarly, Clau$e 1.3 acknov ·!edges 

�006 
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that nowadays personnel. supplies and equipment are frequently transported to and/or from 

vessel::; by hdicopter and \Jnct: again this . .,,ill not prejudice the insurance. 

The Continuation Clause (Clause 2) had been abused in that in a hardening market the clause 

had been used to obtain an extended period of cover at the lower prevailing rate and/or to give 

a longer period in which ro shop around for cheaper alternative markets. The clause ca: now 

only be invoked if at the expiry of the policy the vessel is at sea and in dimcss or miss.ng und 

then cover \\ill only be continued while the vessel is in danger. 

Clause 4 Classification is a new clause for the I.T.C. It imposes upon Assureds, O\1,'n·�rs and 

:vfanagers, twn very clear duties which must be strictly adhered to and the consequences of 

non-compliance are set out in 4.2. ln effec4 Undcrv.-nters are treating 4.1.1 and 4.1.2 as 

warranties, breach of which will entitle them to avoid the policy as from the date of any 

breach ( or arrivab.t ne:--'1 port thereafter). Underwri!ers have publicly s;;ared that, in tl:.e case 

of fleet policies, 4.2 will be construed as applying only to the vessel in respect of which there 

has been a breach, pro\'ided that the policy stipulates that each vessel he deemed a sep .1rate 

insurance. An impvrtant point for our insurance broker friends to nole. 

l7nde!'\Vriters have confirmed that Clause 4.3, although having the character of a \\·amnty, 

\\ill not be consU1.J.ed as such, although any apparent non-compliance wo·.:L<l be noted .md 

possibly used as a factor in future rene,val negotiations. 

Clause 4.1.1 is the basic: Class Maintained Warranty which has '::>een a s:;;ndard feaum: 0f 

most co\'ers for years. Please not;: that it must be a Classification Sode::: agrc�d by th:: 

Undef\\-niers. 

i4J007 
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Clause 4 .1.2 

This warranty relates only to Class recommendatiom requirements or restrictions relat:ng to 

the seaworthiness of the \·essel. One question which arises is what are the due dates with.in 

the terms of the clause: the date when t.he item was first due for survey, or the later da·:e(s) 

given after e>..'tension(s) have been agreed by the Classification Society·: I wuul<l subrrit that 

it is the latter. 

Clause 4.3 impose:; the dury upon Lhe Assured, O\\ners and Mar.agers to ensure that any 

incident condition or damage in respect of which the vessel's Classification Society might 

make recomm�<lations as to repairs or other action ... must be promptly reported to 1he 

Cla:;sification Society. The necessity for this clause arose primarily from the tendenc) of 

some ship operators to avoid complicating their lives by the simple expedient of negle:ting to 

report any accidents or defects in their vessels to the Classification Society. V.nen re'viewing 

this clause, I would urge underwriters to refer to the case of the "BCE>"A TRADER" ( 1978 2 

Lloyd's Re.325) and in particular the expert evidence adduced therein. One section is 

particularly relevant: 

"So far as the practice is concerned, there seems to be a considerable divc:-gence 

between what in theory an Owner ought to do, and what Owners do in fa, t. 

Captain Bryson agreed in cross-examination that if an Owner was aware :>f any 

defect which affected class. it ought to be communicated to the Classification 

Surveyor, but when asked whether it is the practice uf Owners to make a list of 

defects for Lloyd's Sun·eyor, or to draw his attention to defects, replied 

-4:uus 
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"Certainly not. It doesn't happen". :\1r. Casebourue accepted that it was the 

duty of the Owners to inform the Classification Society Survc:·or of all but trh,ial 

defects in class items, and conceded that it was within "the spirit of the rules" 

that defects affecting class should be brought to the attention of Lloyd's Rugister, 

but he said "The practice to inform Lloyd's of defects is not a v�ry widesp:�ead 

practice; in practice, the Lloyd's Surveyor gue!) round and makes his own 

decisions ... it would not bt held against an OV\--ner that he didn't report 

defects'1
• My conclusion is that '\'is-a-vis his Classification Society there is an 

unwritten duty on an Owner to inform the Classification Surveyor of any ;;erious 

defect ·which affects a class item, but that in practice, when a classification 

su:rveyor comes on board, Owners do not go out of their way to point out defects 

which they hnve no intention of repairing." 

We must ensure that we do not have conditions in insurance policies \\·hich fail to recc gnise 

the pragmatic practicalities of ship operations; to ignore this rule is to enter a veritable

minefield. This reporting requirement is extremely "'ide and strictly speaking would 1equire

every bump, scrape and minor incident to be reported, on the ground that the Classific1tion

Society might make it the subject of a recommendation. 

Clause 4.4 

There are no points of difficulty in the construction of this wording, whir.:h �imply req .1ires

the Assured to proYid� the nece:;c;ary authorisation should Underv.Titers ·;.isb to examine the 

Classification Society's records: :.! very useful facilic:· on occasions. 
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Clause 5 Termination has heen e:,.."tended to include any of the Cl�:;ifo:ation Sociery's 

p..::riodic survey� becoming 0verdue, \\ilhoul an extension having 1.:,een agreed, as c,ne cf the 

circumstances which will automatically ternunate the insurance. 

Clause 6 Perils has been subject to some tinkering and re-numbering but the most impmam 

change and the one which has met with the most resistance from shipowners is the ext,:nsion 

of the due diligence pro\i5o to include superin1.endcnts or onshore management. Tam 

noticing an increasing and worrying trend in the anirude of certain undenvriters in Lhat where 

there is an accident they appear to be adopting the anirude that it �hould not have occu:red 

and the fact that it has must be prima facie e,idence dial the shipo,\ners· management was at 

fault and they should not be iiable. This ignor;:s the facts of life which are that most 

accidents, when investigated in depth, prove to have been the result of a catalogue ofl::uman 

failings, breakdowns in communication etc.: etc., v',,itlch would not have occurred in a ;erfect 

world. However, underwriters would be well adviSed to remember that in a perfect W:lrld 

there would be no need for insurance. 

ln an earlier published draft, this clause was worded to place the onus upon the <!.::iSure,l !O 

show that due diligence had been exercised. Fortunately this ""� �tra.ngled at birth. [ know 

that Julian will be giYing a detailed commentary on the drafting pro.::ess which led to t:i� final 

,vording and he is far better qualified than mi.:: to comment on the legal ir:tcrpretation c:�he 

words adopted. Howevt::r, the extension of the due diligence proYiso to include 

superintendents and onshore management does hnve important practical implications .=o!' 

those engaged in the clain1s process. \Vho. for example: is to instigate an invesi:igatic::. into 

,,·hethcr due diligence has been exercised? Is it to be The Salvage Association �un'i.:::·0r lt 

th� time of the survey or ,\ill it become part of the AYerage A<lju.st;:rs' responsibilities. Let 
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me give as an �xample. the case of extensive damage to the vessel's main en�ine whict is 

discovered during a routine Classification Society su:-:�y and is attribute:. :c operation 0'<er a 

considerable period \Vith roor quality lubricating oil. The e:-..1:em of the i:-:·,estigation ,rruch 

could be instigated is almost limitless and could include. imer alia, the fo�0wing: 

1) 

2) 

3) 

Copies of all r�ports covering visits to the vessd by lJ\1,ners' supe:inrendents d .iring 

the relevant period. 

All lub oil analyses during the relevant period. 

Details of when such analyses were sent to the Owners' office. 

4) Information as to who monitored the analyses in the Owners' office.

5) Details as to the procedures in place to enable ::..�e onshore n,anage::i.:m to mor.itor lub

oil analyses, lub oil supplies, performance of the main engine anc �u on ad na1.:seam.

It would also need to be remembered that Wt! could be dealing here \'yith a gross claim of say 

l'S$ 500.000 which, after applica:ion of the policy cie:::.uctible and mach.i:l�ry damage 

additional dedu.;tibk might resu�t in a pocential net clcim of say 1 TS$ 25G/JOO. Still .�

relati\'ely large claim., but if one r�ally went to tov.-11 o:: the above-mentio:.!d exercise a good 

proportion of this figure could easily be spent in expe::5:::S 0f the claim ir.Yestigation. As 

Chaim1an of the London �iarkefs \(urine Claims C.::au"11.ittee, v,·hich has �epresentati\es of 

most of the main players in the L:-ndon matine insur:...:.ce market, I raise:: ·.,i,js questio·1 at last 

month's meeting. Toe Sah·age Association advised that at the time of su:-;cy their surveyors 
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frequentl:: do not know the terms of the insurance and The Salvage Association remain finnly 

of the \·iew, as I do for that matter, that tbis is ho·w it should remain, as it is not their 

surveyor'; role c�1 become involved in in.5urance related questions. The Salvage A.ssociation 

have ther !fore simply advised their surve:yors of the change in the lnstitute · f'in1e Clauses but 

to date h�Ye not given any specific instructions in this regard. It really is going to be a 

question )f waiting to see whether in practice 1.U1denvriters are going to use the extended due 

diligence proviso as a defence to claims. I fear that in practice the experience may be 

ex1remet mixed and the uncertainty generated is not going to assist the claims process. 

The in<.,Te��d number of situations in which the underv.nters may be able to deny coverage 

under the new clauses v.ill be of concern not only to shipovn1ers but also to mortgagees and 

serious consideration v,ill have to be given as to the effect on mortgagees' interest insurances. 

Hull underwriters have become finner in their resolve to see that as property insurers they do 

not pay for pollution liabilities and they have taken the oppom.mity of tJ:,js revision to tighten 

up the wC1rding of the Collision Liability (Clause 8) General Average and Salvage (Clause 10) 

and Sue end Labour (Clause 11). 

Notice of Claim and Tenders (Clause 13). 

The obliration to notify underv.-riters of a potential claim now arises :.t the time the A.ssured. 

Owners er :--fanagers become or should have become aware of the loss or damage giving rise 

to the claim. T n the words of one of the undenvriters who was a menber of the \.Yorku1g 

party "If :i. shipo\,ner is not a\1;are of a claim tweh·e months after the ;-:\·ent, T ,,..-ould question 

s.u1a.,n n:so S6 n so 
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what kine'. of operator it is". This clause introduces a ne\v subjective test i.e. at what point 

should th! .:l,51,ured, Owners or :"v!anagers ha·,-� realised that there was �0ss or damage'? 

Fail Lire tc give notice v.irhin 1:: months of :hat date \l,,"i!l discharge undernTiters from liability 

for the lo ;s or damage in respect of which timely notice was not given. The practical effect 

of this new provision is that in order to avoid the possibility oflate notification, notice may 

need to b ! given of any incident however tri'dal it may seem at the time, on the basis that it 

might eventually give rise to a claim. 

The requirement to give notice to the local Lloyd'5 Agem, if the vessd is abroad, no longer 

applie::;. 

Relurru; f :.>r lay-up and Cancellation (Clause 23) 

As pre,ic•usly, the clause makes provision for a rcmm of premium when \·essels are laid up 

either umier or not under repair. A ne\V sub clausl! has been added to exclude from the tem1 

'under reiiair' periods when work is undertaken in respect of wear and tear or to comply v.'ith 

the rules :>fthe vessel's Classification Society. The concession previously given by 

underwri':ers which enabled vessels to obtain a partial return whenever the vessel w� at an 

approved port or area bur spenr pan: of the time in a nun-approved area has been removed. 

S.\Jl<l\Il 
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Thefumr�. 

Stephen I�edmond, current C::iairrnan of the Joint :foll Committee, in rcfuLing allegation::; 

about the alleged lack of consultation during the cl.rafting process, made the point that at the 

end of th:· day these are unde:-\Titers' clauses. 

Trevor Hm \vho is a leading Lloyd's Underv;riter md who was a member of the 1:r.C. 

working party "believes the good owner v,,ili have nothing at all to fear from the changes we 

are promnlgating". 

As to wh,:t..�er Trevor Han's pmgnosis pro\'es re be correct \\ill depend in my opinion upon 

how his claims practitioners construe the new pro\isions in practice. If they take a hard lh1e I 

think tha1 we could well be looking at a La\"l.·yers' paradise. 

On that n:,te I will close. Tha::.t_ you for your a�cmion Ladies and Gentlt!men. 

S.\::r1<I.\I1 


