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The Institute Time Clauses Hulls are the most widely used set of clauses for the insurance of

international hull business.

During the gestation period of the latest set of clauszs, which arc effectivz from the 1s: of this
month, the London Market has been faced with threats bv The Internaticnal Chamber 3
Shipping, the Asian Shipowners' Forum and the Greek Shipowners’ Co-operation Comumitree
10 the effect that their members may be forced to find alternative markets which will not
impose what in their eves are totally unacceptable conditions. The furers has been such thar

it prompted an editorial in Llovd's List which made the [vllowing points and [ quote:

"If one supplies « service to a massive and important market. the last thing that

should be done is to alienate these powerful and aumerous customers.
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This week's polite warning by John Hadjipateras of the Greek Shipowners' Co-
operation Committec of its continaing opposition to certain revisions to th:
Institute Time Clauses should be taken seriously by the T.ondan hull insurance

market.

The Greeks huve formidable purchasing powers represented by the 126m dwt
they control. They are getting the distinct impression that the London ms.rket is
not treating them as the valued customers they undoubtedly are, should it

attempt to impose a number of unacceptable changes to the clauscs.

Their objections are both practical and lcgal, and when they point out tha: the
revised clauses introduce arcas of uncertainty over the cover afforded by
insurance policies which is to the detriment of owners, somebody ought to sit up

and listen.”

We are louking at what many commentators have described as a public relations disas er.

How has this occurred?

BACKGROUND

The caralyst for the radical revision of the Institute Time Clauses ¢an be traced back to the
horrendous losses suffered by marine insurers during the late 1980's and 1550 when a fatal
combination of suicidally low rates of premium. low deductibles, sub-siandard vessels.
complucent Classification Societies, second rate ship managers and poor quality adjusting led

to the disappearance of many hull insurers who either simply went bust or whose seniar
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management decided that marine hull business was .o longer for them. The underwriters
remaining in the Market decided that if they werce to survive long tenm. a radical re-think was

required. Three immediate changes were put into place:

1) Rates of premium were increased substantiallv, with many shipowners facing tikes in

their level of premiums of 100%0 or more.

M

Policy deductibles were increased substantially. Taking a Panamax bulk carrier as an
example, which might well have been carrving a deductible as low as IS$ 26.000, a
figure of UUSS 100.000 became the norm and for those Owncrs whose record skowad a
large number of machinery damages, the Machinery Damage Additional Deduitible

may also have been applied.

L)
Nt

Underwriters became far more selective in their underwriting and many shipoviners
with a poor claims record and/or older tonnage suddenty found thas they could enly

obtain insurance cover on restricted conditions if at all.

The above measures, coupled with other factors such as the shake-up of the Intemational
Assaciation of Classification Societies and the number of ncw surveys imposed by
Classification Societies. port state control and the like, caused a rapid turn-round in
underwriters’ results and the marine account returned to profitability. Tn fact, in the c.ase of
Llovd's, marine business has been one of the most profitable classes of business far both the
1993 and 1994 policy vears. However. hull underwriters were still unheppy with a sjtuation
in which they perceived therselves as still paying for muny irems of repair. particularly in the

area of machinerv damage, which they considered were atwibutable 10 poor managem2nt

o0l
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and/or lack of maintenance. Another area of concem for hull underwriters was the lor g-tail
which they were experiencing in the case of cermain types of machinery damage which they

found difficult to accepr on what they had always looked upon as relatively shost-tail

business. It was therefore decided that a radical revision of the clauses was required.

THE JOINT HULL COMMITTEE

The revision of the Institute Time Clauses, Hulls, is the responsibility of the Joint Hull
Committee which consists of underwriting representatives of Llovd's and the Tnstitute of
London Underwriters. Under their then Chairman, Mark Brockbank. thay set up 4 werking
party 0 undertake this task. ably assisted in the dratting by my colleague this afternooi.
Julhan Hill. In August 1994 the first set of draft clauses, which were in fact draft nuraber 7,
were issued on a limited circulation basis under cover of a Joint Hull Committce
memorandum which gave only three weeks in which to lodge objections, failing which the

clauses were 10 be introduced with effect from 1st January 1993,

These draft clauses represented a truly radical change in that for the frst time there were two
versions, the A and the B. Version A offered the wider coverage which it was intimart:d
would only be available for blue-chip clients. Version B. which were described as the
standard clauses. were the real bomnb-shell because they did not cover ¢:2w negligence.
Basically speaking, hull incurers had reached the point where they were Z2d up with paying
for sub-standard crews and for lack of maintenance under the guisc of crew negligence. Al
this time I made several speeches in which 1 made the poini that for a sk:powner, ther.: is no

difference between a deck officer making an error in navigation and piz:ing the vesse onthe

N
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rocks and an engineer negligently closing the wrong valve and causing massive damage to the

main engine; these are both accidents for which the shipowner requires insurance cover.

The publication of thesc draft clauses produced an exwemely negative reaction, partictlarly
from the insurancc brokers who maintained that the clauses were quite simply unsaleable in
the world market. Underwriters, who by this time were facing a slightly sofiening market,
beat a hasty retreat saying that the Joint Hull memorandum had been misunderstood ard that
it had never been the intention to impose the restricted perils clauses upon the majority of
shipowners. It was then a question of back to the drawing board with another nine drafts
being produczd befare the clauses were published in September 1995 in their final forin.
During the later stages of the drafting process, input was obtained from various marker
organisations including Lloyd's Insurance Brokers Association and the Association of
Average Adjusters. However, although changes were made in recognition of technica. points
of drafting, underwriters would not be swayed from the main changes in principle whizh they

were determined to see introduced. ‘

So what are the major changes?

The Navigation Clause (Clause 1) has had two new sections incorporated, both of whith have
been the subject of brokers’ add-on clauses for many vears and have as a consequence been a
f=ature of moust Owners' existing covers. Clause 1.2 recognises the fact of life that Owmers
are frequently forced to 2nter into pilotage and routine towage conmacts with liability
limitation or exemption clauses and provided that this is done in accordance with estadlished

local law or practice it will not prejudice the insurance. Similarly, Clause 1.3 acknovledges
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that nowadays persannel. supplies and eyuipment are frequently transported to and/or from

vassels by helicopter and unee again this will not prejudice the insurance.

The Continuation Clause {Clause 2) had been abused in that in a hardenina market the clause
had been used to obrain an extended period of cover at the lower prevailing rate and/or to give
a longer period in which 1o shop around for cheaper alternarive markets. The clause czn now
only be invoked if at the expiry of the policy the vessel is at sea and in disuress or miss.ng und

then cover will only be continued while the vessel is in danger.

Clause 4 Classification is a new clause for the I.T.C. It imposes upon Assureds, Own-rs and
Managers, two very clear duties which must be strictly adhered to and the consequences of
non-compliance are setout in 4.2. In effect, Undcrwriters are weating 4.1.1 and 4.1.2 as
warranties, breach of which will entitle them to avoid the policy as from the date of any
breach (or arrival at next port thereafter). Underwriters have publicly siated that, in th2 case
of fleet policies, 4.2 will be construed as applving ornily to the vessel in respect of which there

has been a breack, provided that the pelicy stipulates that each vessel be dcemed a sep wrate

insurance. An important point for our insurance hraker friends to nole.

Underwriters have confirmed that Clause 4.3, although having the character of a warrenty,
will not be canstued as such, although any apparent non-compliance wouid be noted and

possibly used as a factor in future repewal negotiations.

Clause 4.1.1 is the basic Class Maintained Warranty which has been a standard featur:: of
most covers for vears. Please note that it must be a Classificarion Societ agreed by the

Underwriters.

door
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Clause 4.1.2

This warranty relates only to Class recommendations requirements or restrictions relat:ng t0
the seaworthiness of the vessel. One question which arises 1s what are the due dates within
the terms of the clause: the date when the item was first due for survey. or the later da‘e(s)
given after extension(s) have been agreed by the Classification Society? I would subsr it that

it is the latter.

Clause 4.3 impeses the dury upen the Assured, Owners and Maragers 1o ensure that any
incident condition or damage in respect of which the vesscl's Classification Society might
make recommendations as to repairs or other action . . . must be promptly reported to the
Classification Society. The necessity for this clause arose primarily from the tendency of
somie ship operators to avoid complicating their lives by the simple expedient of negle:ting to
report any accidents or defects in their vessels to the Classification Society. When reviewing
this clause, I would urge underwriters to refer to the case of the "BUENA TRADER" (1978 2
Lloyd's Re.325) and in particular the expert evidence adduced therein. One section is

particularly relevant:

""So far as the practice is concerned, there secms to be a considerable dive-gence
between what in theory an Owner ought to do, and what Owners do in fact.
Captain Bryson agreed in cross-examination that if an Owner was aware sf auy
defect which affected class. it ought to be communicated to the Classification
Survevor, but when asked whether it is the practice vf Owners to make a ljst of

defects for Llovd's Surveyor, or to draw his attention to defects, replicd

£uus
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"Certainly not. It docsn't happen". Mr, Casebourne accepted that it was the
duty of thc Owners to inform the Classification Society Survevor of all but trivial
defects in class items, and conceded that it was within "the spirit of the rules”
that defects affecting class should be brought to the attentian of Lloyd's Register,
but he said ""The practice to inform Lloyd's of defccts is not @ very widesp:réad
practice; in practice, the Lloyd's Surveyor gues round and makes his own
decisions. .. it would not be held against an Owner that he didn't report
defects”. My coaclusion is that vis-a-vis his Classification Socicty there is an
unwritten duty on an Owner to inform the Classification Surveyor of any ;serious
defect which affects a class item, but that in practice, when a classificatioh
surveyor comcs on board, Owners do not go out of their way to point out clefects

which they have no intention of repairing."

e must ensure that we do not have conditions in insurance policies which fail to rece gnise
the pragmatic practicalities of ship operations; to ignore this rule is to ener a veritable:
minefield. This reporting requirement is extremely wide and strictly speaking would 1equire
every bump, scrape and minor incident to be reported, on the ground that the Classification

Society might make it the subject of a recommendation.

Clause 4.4

There are no points of difficulty in the construction of this wording, which simply reqaires
the Assured 10 provide the necassarv authorisation should Underwriters wish to examine the

Classification Societv's records: = very useful facility on occasions.
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Clause 5 Termination has been extended 1 include any of the Classification Sociery's
periodic surveys becoming overdue, without un exieasion having been agreed, as one ¢fthe

circumstances which will automatically tenminate the insurance.

Clause 6 Perils has been subject 10 some tinkering and re-numbering but the most imgortant
change and the one which has met with the most resistance from shipowners is the ext:nsion
ot the due diligence proviso 1 include superiniendents or onshore management. [am
noticing an increasing and worrving trend in the attitude of certain underwriters in that where
there {s an accident they appear to be adopting the anitude that it should not have occuTed
and the fact that it has must be prima facie evidence shat the shipowners' management was at
fault and theyv should nat be liable. This ignores the facts of life which are that most
accidents, when investigated in depth, prove to have been the result of a catalogue of Fuman
failings, breakdowns in communication etc., etc., which would not have occurred in a xerfect
world. However, underwriters would be well advised to remember that in a perfect world

there would be no need for insurance.

In an earlier published draft, this clause was worded 1o place the onus upon the ussured 10
show that due diligence had been exercised. Fortunately this was strangled at birth. { know
that Julian will be giving a detailed commentary on the drafting precess which led 10 122 final
wording and he is far hewer qualified than me 10 comment on the legal interpretation << the
words adopted. However, the extension of the due diligence proviso to include
superintendents and onshore management does have important practical implications “ar
those engaged in the claims process.  Who. for example. is to instigate an investigaricz into
whether due diligenee has been exercised? Is it to be The Salvags Asscciation surverer at

the time of the survey or will it become part of the Average Adjusters vesponsibilities. Let

£uln
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me give as an example. the case of extensive damage o the vessel's main engine whict: is
discovered during a routine Classizication Society susev and is attributes ¢ operation over a
considerable period with poor quaiity lubricating oil. The extent of the invastigation swhich

could be instigated is almost limitiess and could include. inter alia, the {olowing:

1) Copies of all reports covering visits to the vessel by Owners' supezintendents d iring

the relevant period.

2) All lub oil analyses during the relevant period.

tsl
~

Details of when such analvses were sent to the Owners' office.

4) Information as 1o who monitored the anajyses in the Owners’ officz.

th
~

Derails as to the procedures in place 1o enable e onshore managemant to moritr lub

oil analyses, lub ol supplies, performance of ih2 main engine and su on ad navseam.

Tt would also need to be remembered that we could be dealing here with 2 zross claim of say

L'S3 500.000 which, after application of the policy daductible and machizerv damage

additional deductible, might result in a potential net ciaim of say Still 2

relatively large claim, but if one really went to town o the above-menticz2d exercise & good
proportion of this figure could easilv be spent in expenses of the claim izvestgation. As
Chairman of the London Market's Marine Claims Commuttee, which has rzpresentatit es of
most of the main plavers in the Landon marine insurance market, [ raised <ais questio at last

month's meeting. The Salvage Association advised that at the time of susvey their surveyors
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frequentl:- do not know the terms of the insurance and The Salvage Association remain firmly
of the view, as [ do for that matter, that this is how it should remain, as it is not their
surveyor'; role to become involved in insurance related questions. The Salvage Association
have ther:fore simply advised their survevors of the change in the Institute Time Clauses but
1o date hzve pot given any specific instructions in this regard. It really is going to be a
question >f waiting to see whether in practice underwriters are going 0 use the extended due
diligence proviso as a defence to ¢laims. [ fear thatin practice the experience may be

extremely mixed and the uncertainty generated is not going to assist the claims process.

The increased number of situations in which the underwriters may be able to deny coverage
under the new clauses will be of concern not only 1o shipowners but also to mortgagees and

serious consideration will have to be given es to the effect on mortgagees' interest insurances.

Hull underwriters have become firmer in their resolve to see that as property insurers they do
not pay for pollution liabilities and they have taken the opportunity of this revision 1o tighten
up the wording of the Collision Liability (Clause 8) General Average and Salvage (Clause 10)

and Sue :nd Labour (Clause 11).

Notice of Claim and Tenders (Clause 13).

The obligation to notify underwriters of a potential claim now arises 3t the time the Assured,

Owners c¢r Managers become or should have become aware of the loss or damage giving rise

to the claim. Tn the words of one of the underwriters who was a mermber of the working

party "If 2 shipowner is not aware of a claim twelve months after the event, | would question
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"0
(1}

1T S0



£00 @

what kinc. of operator it is". This clause introduces a new subjective test i.e. at what point

should th> Assured. Owrers or Managers havz realised that there was loss or damage?

Failure 1¢ give notice within 12 months of hat date will discharge underwriters from liability
for the loss or damage in respect of which timely notice was not given. The practical effect
of this new provisien is that. in order to avoid the possibility of late notification, notice may
nzed to b: given of any incident. however trivial it may seem at the tme, on the basis that it

might eventually give rise to a claim.

The requirement to give notice 1o the local Llovd's Agent, if the vessel is abroad, no longer

applies.

Retumns [or lay-up and Cancellation (Clause 23)

As previcusly, the clause makes provision for a return of premivm when vessels are laid up
either under or not under repair. A new sub clause has been added to exclude from the term
‘under repair’ periods when work is undertaken in respect of wear and tear or to comply with
the rules of the vessel's Classification Society. Tha concession previously given by
underwrizers which enabled vessels to ohtain a partial return whenever the vessel was al an

approved port or area but spent part of the time in « non-approved arsa has been removed.

SIITANIT & THisn ¢
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Stephen Fiedmond, cwrent Chaairman of the Join: Hull Committee, in refuting allegations
about the alleged lack of consultation during the drafting process, made the point thar at the

end of the day these are underwriters’ clauses.

Trevor H:rt who is a leading Lloyd's Underwriter and who was a member of the 1.1.C.

working party "believes the good owner will have nothing at all to fear from the changes we

are promulgating”.
As to whether Trevor Hart's prognosis proves te be correct will depend in my opinion upen
how his claims practitioners constwue the new provisions in practice. If they take a hard line [

think that we could well be looking at a Lawyers' paradise.

On that nate I will close. Thank vou for vour atmention Ladies and Gentiemen.

TFis0 ¢
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