
'910
E

CARRIAGE OF GOODS BY SEA -

CHANGES TO LAW IN AUSTRALIA

A NEW ZEALAND PERSPECTIVE

MARK PERKINS
HESKETH HENRY

AUCKLAND



CARRIAGE OF GOODS BY SEA -

CHANGES TO LAW INAUSTRALIA

A NEW ZEALAND PERSPECTIVE: BY ME PERKINS

INTRODUCTION

At an intemational conference in June to discuss arbitration and maritime law, Professor

William Tetley QC, of McGill University, Montreal said:

Until we solve our international jurisdiction and arbitration quarrels, there will be no

uniformity in either carriage ofgoods by sea or multi-modal transport.

He went on to say that one of the international bodies - whether CMI, UNCITRAL, UNCTAD

or IMO - must:

'take the bull by the horns' and present a balanced, modern, carriage of goods

convention to a diplomatic conference at which reasonable compromises can be reached

through frank discussions and in a spirit of concern for the much needed world-wide

harmonisation of law.

(Reported in 30 July 1998, 26, 27 "Arbitration on the move")

His comments were endorsed by Lord Mustill at the same conference.

The conflicting support for the Hague Rules, Hague-Visby Rules, Hamburg Rules and their

variation goes on interminably. The CMI to which MLAANZ is an affliate seems impotent to

bring about unification and its latest attempt is likely to prove to be no exception.

The amendment to the Australian Carriage of Goods by Sea Act 1991 adopted in September

1997 is just one further example of the multitude of varied rules with which marine cargo
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lawyers and underwriters are faced when dealing with litigation arising from claims. The

Austalian amendments now get added to the list of variations comprising among other counffies

China, Japan, Scandinavian countries and also the COGSA draft bill before the US Senate.

It is pleasing that Australia has now, but perhaps only for the moment, resolved the vacillation

between preference for Hamburg on the one hand and Hague-Visby on the other. At previous

conferences of this organisation there have been discussions where fears were expressed that

Austalia would opt for Hamburg in its entirety. From a cargo underwriter's point of view this

may have been no bad thing. However, commentators on the present amendments have made

the point that Australia needs to remain in line with its major trading partners. Indeed this was

an expressed principle during the parliamentary debate at the passing of the bill incorporating

the Regulations. The compromise now adopted appears reasonable.

The changes now adopted may be a cautious approach. Options are left open for future

amendment. There is also the spectre of positive intemational unification on the horizon despite

the pessimism expressed in the writings of the commentators mentioned earlier.

From a New Zealand perspective there should be little difficulty in applying the Regulations in
claims brought there where Australian law applies. As case law develops in Australia, New
Zealand Courts will gain a perspective of how the new rules should be applied to Australian
generated confracts.

One benefit which may come out of this ad hoc approach by various counties is that it will
provide a build up of experience in what is presently an experimental position. Such experience
will be beneficial in detennining particular countries' positions in a more positive way when
åtrther and hopefully achievable unification proposals are put forward. Indeed the approachbetween Austalia and other countries including the United States show remarkably similarpositions which may auger well for future unification.



-3-

EFFECT OF THE AUSTRALIAN REFORMS ON NEW ZEALAND

Ironically because of the usual method of enforcement of cargo damage claims, Courts other

than Australian Courts are more likely to be interpreting the new Ausfralian rules.

The new Regulations will have application to sea carriage documents for outwards shipment

subject to issues which will need to be resolved arising from paramount clauses and other

provisions incorporating foreign law contained in bills of lading.

New Zealand has adopted Hague-Visby but such rules are unlikely to apply to shipments into

New Zealand and contractual provisions contained in documents evidencing shipment from

Ausfralia will apply.

The amendments only apply to Australian inward shipments where these shipments are not

otherwise subject to the Hague Rules, the Hague-Visby Rules or the Hamburg Rules (or a

compulsorily applicable variation of one or other of those rules) as incorporated in the law of the

country of shipment.

An interesting position will also arise where New Zealand Courts and the Courts in jurisdictions

other than Aus&alia come to determine the effect of the new laws where the carriage contact

provides that a foreign law is to apply. Claims commenced in New Zealand in respect of

shipments from Australia will require the New Zealand Courts to apply the Australian domestic

law as enacted in the recent amendments but also to take account of the effect of any foreign law

incorporatd into the con&act. The New Zealand Couns will therefore be faced with a large

variety of jurisdictional issues.

In a country such as New Zealand which has adopted unamended the Hague-Visby Rules, its

Courts are going to be faced with issues involving documents not contemplated by the Hague-

Visby Rules, variation to the rules relating to deck carriage and endeavouring to mesh together

varied regimes relating to duration and delay.
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The issue of duration creates quite considerable problems in New Zealand. The amended Hague

Rules now in force in Australia provide in Article 1, Sub-Article 3 as follows:

For these Rules:

(a) A carrier begins to be in charge of goods at the time that goods are delivered to

the carrier (or an agent or servant of the carrier) within the limits of a port or

wharf; and

(b) The carrier ceases to be in charge of the goods at the time the goods are

delivered to, or placed at the disposal of, the consignee within the limits of the

port or wharf that is the intended destination of the goods.

Subsequent sub-articles define such limits and in respect of a port or wharf outside Ausfralia

recognise those limits fixed by any local law.

This does not, however, assist within an irreconcilable conflict arising out of the New Zealand

Carriage of Goods Act 1979. This Act is a code regulating to domestic carriage in New
Zealand. The following provisions apply:

2. Interpretation - In this Act, unless the context otherwise requires, -

"International carriage ",

(b) In relation to the carriage of goods by sea, means carriage from any port
in New Zealand to any port outside New Zealand, or to any port in New

Zealandfrom anyport outside New Zealand, commencing when the goods

are loaded on to a ship and ending when they are discharged from the
ship:

Application of Act - (1) Subject to Sub-Section (4) of this Section and to Section
4 of this Act, this Act applies to every carriage of goods, not being international



carriage, performed or to be performed by a carrier pursuant to a contract

entered into after the commencement of this Act, whether the carriage is by land,

water, or air, or by more than one of those modes.

Therefore, even though the Aus&alian Regulations endeavour to extend the Hague Rules regime

beyond ship's rail and hook, the New Zealand Courts will be bound to apply the local law

beyond that point. This is a different issue from what the Austalian law defines as the limits of

a port or wharf. The duration provisions as to what constitutes international and domestic

carriage in the New Zealand Carriage of Goods Act are not contained in that part of the New

Zealand Act where there can be a contracting out.

Crucial issues which arise under these conflicting statutory provisions are the value of package

limitation, time limits and liability issues arising out of which parties might be designated

contracting and actual carriers.

Quite substantial financial variations will arise from the manner in which the New Zealand

Courts resolve interpretation issues arising out of the conflicting statutory regimes. This will

lead to claimants seriously considering forum shopping between Australia and New Zealand.

The provisions dealing with the arbitration issue under the Australian amendments have a

similar although wider parallel in the New Zealand Maritime Transport Act 1994. Section 210

of that Act provides as follows:

210. Jurisdiction of New Zealand Courts - (1) An agreement, whether made in New

Zealand or elsewhere, has no effect to the extent that itpurports to -

(a) preclude or limit the jurisdiction of the Courts ofNov Zealand in respect

a bill of lading or a similar document of title relating to the

carriage of goods from any place in New Zealand to any place

outside New Zealand; or
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(ii) a non-negotiable document of a kind mentioned in Section 209(2)

of this Act relating to such a carriage ofgoods; or

(b) preclude or limit the jurisdiction of the Courts of New Zealand in respect

a bill of lading, or a similar document of title, relating to the

carriage of goods from any place outside New Zealand to any

place in New Zealand; or

(ii) a non-negotiable document of a kind mentioned in Section 209(2)

of this Act relating to such a carriage ofgoods.

(2) Nothing in this Section shall be construed as limiting or affecting any
stipulation or agreement to submit any dispute to arbitration in New Zealand
or any other country.

Australia now has a regime whereby the amended Hague Rules can apply to shipments both
from Aus&alia and into Australia under certain specified circumstances. It is likely (it has not
yet been tested) that no similar regime applies in New Zealand.

UNFICATION

Reasons for unification

While it is accepted that unification is a desirable goal, outdated intemational conventions cause
more diffculties than they solve. There must be a continuing upgrading of the carriage of goods
conventions and the sentiments of Professor Tetley and Lord Mustill referred to above are the
only ways of achieving this. There must be compromise.

The world is now a global marketplace and intemational conventions are the foundation for
global commerce. This applies across the specfrum of transportation; 

communications;



intellectual property; energy generation; health; food and nutrition; weather forecasting and

many other areas.

Economic co-operation must prevail. Stability in the global economy arises from the promotion

of free markets and open economies. Fair, transparent and effcient business environments must

be encouraged.

Trade facilitation is a necessary goal. "History has shown that periods of isolationism and

protectionism have led to stagnation and international aggression while periods of openness and

expanding trade have translated into... economic strength and peace abroad"

(Bureau of International Organisation Affairs, January 10 1997, internet site -

hhtp://www.state.gov/www/issues/io_biz.html)

These are the principles behind the need for unification in cargo transportation which is just one

area of burgeoning global trade.

The aim must be:

1

(a) To establish a balanced set of rules for use throughout the world.

1

(b) This must prevail irrespective of domestic legal taditions and economics and political

parochialism.

(c) To therefore refrain from referring to national laws or concepts.

(d) To ensure the convention is sufficiently flexible to take account of constantly changing

circumstances brought about by the technological and economic developments affecting

cross-border &ade practices.

(e) To draft the document consistent with the pursuit of faimess in international commercial

relations.
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(f) To take account of the economic realities of intemational sea transportation and the

relationship of the shipping and insurance industries to it.

The quite close parallel between those counties which, including Aus&alia, have gone it alone

so to speak is interesting and may auger well for eventual unification which is clearly still a

desirable objective. The Comité Maritime International is partway through a long drawn-out

process of endeavouring to establish draft articles for a new convention. The report of the

Intemational Sub-Committee of CMI is attached. This document has been preceded by

interminable meetings between and submissions from member countries.

A New Zealand Sub-Committee of MLAANZ was asked to comment on the draft articles

proposed by CMI. In the context of the amendments to Australian law the consensus reached by

the New Zealand Sub-Committee is quite pertinent.

By way of in&oduction, the New Zealand Sub-Committee considered that as the maritime world

has variously adopted up to eight different regimes, unification is now urgent. Even more urgent

it was considered is parity between Ausfralia and New Zealand where New Zealand has adopted

Hague-Visby and Australia has now adopted the amendments contained in the Carriage of

Goods by Sea Act 1991 and produced amended Hague Rules. In addition the Australian

legislation schedules Hamburg Rules which may yet come into force. The Sub-Committee

favoured altemative (e) of the various altematives submitted in the CMI draft report, ie. to

prepare a new convention which would include, inter alia, those provisions of the Hague-Visby

Rules and the Hamburg Rules which have been shown to be both commercially viable and

politically acceptable.

As to the draft suggestions for a new convention the comments of the Sub-Committee under the

following headings may be of interest:



1. Definitions

While the suggested words in the draft did not have an attached definition, it was

considered that the words "confract of can•iage by sea" and 'fransport documents" should

be EDI compatible, technologically neufral and suffciently flexible to allow for future

ü•ade processing techniques. It was considered that there should also be definitions of

the words "signature" and "writing" which are EDI compatible. The new Aus&alian

legislation has of course proceeded a long way down this path already.

2. Scope of application

It will be seen that the draft report states that ideally the unifon•n rules should apply for

the whole period during which the goods are in charge of the carrier. This is now

incorporated into the law of Australia and may arguably apply in New Zealand. The

Sub-Committee was, however, unclear as to whether the draft rules will apply

automatically to all inbound and outbound cargo in respect of convention state ports,

regardless of the regime applicable at the foreign port of destination/discharge as in the

Hamburg Rules. It may mean that they are "potentially" applicable to outbound and

inbound cargo if certain connecting factors are satisfied in accordance with Article 10 of

the Hague-Visby Rules. It was felt that the form of blanket coverage would produce a

more unifonn and certain result and of course the new miendments in Australia have

incorporated this concept.

3. Period of application

The Sub-Committee agreed with this proposed rule. It is important that an enforceable

liability regime apply to all portions of multi-modal transport and custody of cargo at

terminals or inland depots. The Hamburg Rules regime was favoured. It is suggested

that the problems in respect of cargo at terminals/inland depots may be lessened to some

extent by future adoption of the Convention on Terminal Operator's Liability. Diffculty

will arise, however as stated earlier where there is a strict statutory regime relating to

domestic carriage as exists in New Zealand under its domestic Carriage of Goods Act. If
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an Hamburg style regime is adopted the New Zealand Carriage of Goods Act 1979 will

require amendment.

4. Liability of the carrier

The Sub-Committee dealt with the three exceptions to the responsibility for fault of the

servants or agents of the carrier. The comments were as follows:

Fault in navigation

It is agreed that if this exoneration is to remain it should remain with the onus

remaining on the carrier. The proposal does not seem to be a compromise as

suggested unless the onus is to be greater than the 'balance of probabilities". It is

debatable whether this exoneration should remain when the concept was first
introduced by the Harter Act at the end of the last century. It arose at a time
when navigation by sea was a genuinely hazardous exercise. The situation now
is very different. Modem communications and technical navigation aids abound.
If this exoneration remains, carriage by sea will be the only form of
&ansportation under which carriers will have this historic luxury. It is not
available to land or air carriers. Also, given the current soft insurance markets it
is not necessarily accepted that the abolition of this exclusion will increase the
cost of insurance.

(ii) Fault in the management of the ship

It is debatable whether this should remain in view of the comments
as to the borderline between fault in management of the ship and fault in
management of cargo. (Similar comments as in (i) also apply).
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(iii) Fire

So long as the qualifring words as to fault or privity remain, fire should remain

as an exoneration. For the carrier to abrogate liability under this exoneration the

onus of proof must be a heaw one.

The Sub-Committee agreed with the report as to allocation of burden of proof and need

for a provision on the duties of the carrier. Under allocation of burden of proof the

Hague-Visby regime was favoured. The reversal of emphasis in the proposed draft rules

is also favoured.

5. Liability of the actual/performing carrier and through carriage

The Sub-Committee felt that the proposed rules under this head may simply add to

diffculties with recourse for cargo interests. While there is an exception where judicial

proceedings against the actual carrier cannot be instituted, nevertheless the rule may

force the shipper/consignee into more expensive litigation in foreign jurisdictions.

6. Delay

The report considered that a provision on delay was necessary. The Hamburg Rules

provision which has now largely been incorporated into Australian law was regarded as

being too vague. The Sub-Committee felt that even the proposed Rule may be

problematical in certain circumstances. The relative bargaining strengths of the parties is

a vital consideration if the matter is resolved by liberty to freely contract outside the

convention.

7. of liability

The Sub-Committee favoured the Hague-Visby and SDR Conventions for New Zealand

conditions in respect of limitation ceilings. The Hamburg Rules were favoured for

definition of the shipping unit.
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8. Transport documents

It was the Sub-Committee's view that the shipping world should take the brave step to

extend the operation of the intemational convention from a document-centred regime to

an actual physical custody basis. Electonic trading is now accelerating. Any new

convention must not only recognise the traditional documentation but also be expansive

in its recognition of modem technology. The legal difficulties should be capable of

being overcome. It appears that it has been proposed that grappling with this problem is

to be deferred and that is regrettable. Australia, of course, has taken the first brave new

step.

9. Evidentiary value of the transport documents

The problems discussed are accepted as real problems. However, care needs to be taken

not to remove the prima facie evidentiary value of the original documents. The carrier

has the right to clause documents under present regimes but there are commercial

reasons as to why this is not often done. Great care needs to be taken to protect innocent

third parties without notice.

10. Letters of guarantee

The Sub-Committee agreed with the comments under this head. It is assumed that letters

of guarantee are the same as what is commonly referred to as indemnity letters. The

same comments apply here to those under the previous heading as such letters may

defraud innocent shipper/consiY1ees without notice.

11. Notice of loss and åme bar

The Sub-Committee ageed that the three day period may in some cases be too short.

The Warsaw Convention provides a longer period for aviation cargo claims and there is

no reason why such a longer period does not apply to carriage by sea. So far as the
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issuing of proceedings is concemed, the Hamburg Rule period of two years was

favoured. This period applies under the Warsaw Convention without diffculty.

12. Choice of law

The Sub-Committee agreed that no provision should be made in this respect. This is

particularly so if Article 2 as to the scope of application is interpreted in the same way as

the Hamburg Rules.

13. Jurisdiction

The proposed clause does not create diffculty except that in New Zealand Section 210 of

the Maritime Transport Act which has already been referred to in this paper would not

permit the ousting of the jurisdiction of the New Zealand Courts by any such provision.

If New Zealand accedes to the proposed convention then Section 210 of the

Transport Act in New Zealand would have to be repealed or modified.

14. Arbitration

The comments on arbitration were agreed to except that again thought needs to be

to the relative bargaining sfrengths of the parties. Jurisdiction and arbitation clauses

may have the effect of depriving New Zealand shippers/consignees of recourse on

younds of excessive cost if the traditional arbi&ation cent•es are nominated. The

London Court now has a regisfry in Sydney. Arbitations in Australia and

New Zealand should be encouraged as more economic methods of settling carriage of

goods by sa disputes. Arbitration clauses nominating Ausü•alia and New Zealand

ubiffations should be encouraged in tenns and conditions of bills of lading as well as the

proposals for this convention.

arbitration clauses are just as susceptible to manipulation and abuse by foreign

carriers as foreign jurisdiction clauses to frustate recourse. There is no reason why the



plaintiff cargo interests should not have the choice of compelling arbitration in a relevant

venue within their own jurisdiction.

In the proposed arbi&ation rule the "agreement in writing" proposal is unsatisfactory in

its current fonn. First, the witing requirement must be framed in an EDI compatible

fashion (see earlier remarks). Secondly, it clashes with the New Zealand Arbi&ation

Act 1996 which departs from the UNCITRAL Model Law by allowing oral arbifration

agreements. Leaving aside whether or not this was a sensible departure, it should be

noted that the major reason for the New Zealand Law Commission and Select

Committee recommending this departure was a recognition that the "agreement in

requirement potentially created practical problems when applied to bills of

lading and intemational contracts in some frades. Thirdly, the proposed wording

indicates that a bill of lading containing an arbitation clause signed by both parties is

binding, but does not expressly resolve the status of a bill of lading containing an

arbifration clause signed by the carrier only (which is the usual position). A number of

Courts, mainly in civil law countries have held that such a bill, while in is not an

"ageement in wHting" unless signed by both parties. The New Zealand Courts have

tended to work around this issue or rejected it altogether. One option may be to require

the third party consignee to be bound only if it received full notice of the clause and

sigied it in acceptance. The shipper may not need the same level of protection in direct

negotiations with the carrier and this may not be compatible with bill of lading practices

anyway. The proposed rule on arbitration should spell out clearly whether or not the

parties' signatures are required and whether this relates to all parties or third parties only.

Clause 2 in the Arbifration Rule as currently proposed simply conünues the present

uncertainty.

CONCLUSION

The Australian amendments are going to raise interesting issues in marine cargo claims heard by

New Zealand Courts where fransportation emanates from Austalia.
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Clearly the amendments have resulted from substantial consultation with representatives across

the whole spectrum of the transportation indusfries in Australia. This includes the insurance and

shipping sectors.

New Zealand itself took an interminable time to incorporate Hague-Visby into New Zealand

law. It is unlikely that the political will is there to introduce comparative legislation to that

which now exists in Austalia. New Zealand did not go through the same soul searching as

whether to adopt Hague-Visby or Hamburg. However, in many respects New Zealand has

followed Austalian legislation particularly in its adaptation of consumer protection statutes in

the insurance, finance and contractual areas.

From the point of eventual unification it will be interesting to see whether Australia will move

from this intermediate step. In the meantime New Zealand practitioners will need to remain

familiar with the various differing regimes existing worldwide. This will not be a new

experience.
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The Council decided that it was Qpropriate to solicit the views of the.

National To that end it directed, at its meeting in Sydney on 2 October

1994, that the Worldng Group of Execufrtre Council members previously appointed at

its meeång in Oxford on 13 May 1994 should prepare a Quesfonnaire to f.he

Associaåons,

Replies from 26 Naäonal Associafiohs were received and a synopsis of replies

was published in the 1995 Yearbook (p. 115-177) followed by a • synopdcal table

showing the most sigiificant changes suggested by Naional Associaäons fo both the

Hague-Visby Rules and the Hamburg Rules.

The Intanational Sub-Committee held four sessions during which the most.

relevant issues connected with matters dealt with'bv the aforesaid Conventions st.-cre

821d debated. The Reports of the four sessions, prepared by Dr. Frank Wiswali

who acted as Rapporteur, are published in the 1995 Yearbook (at p. 229-243) and in the

1996 Yearbook (at p. 360-420).

A report was prepared by the. Chairman for consideration by the Centenar

Conference wherein the views of the International Sub-Committee (or ofthe rn4ioF:ty of

the delegates who attended its sessions) on each of the issues were summarized.

0The most amongst the aforesaid issues (liability r$.me: identity of the

camer, period of applica.tion of the uniform rules, jurisdiction and arbifraiion) were

again during the Anm rap Centenary

It was decided by the Executive Council at its 14th June meeting that the work

done so far by the Lnternaåonal Sub-Committee should be completed and that ever:

though the should not aim, at least at this stage, at preparing a dmfi of nexx••

nevertheless some texts on the most important issues should be prepared in

orde to better clari$ the views and the recon-unendations of the

the Liability. Regime

Repott submitted by the Chainman to the Centenary Conference must be

updated in order to consider the opinions expressed at the Confaence and- at the same

frne, to formulate on the that. should reached in respect oi

each of the issues oonsidered so far.
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5. Identity of the carrier

The problem of the identity of the carrier must not be confused with that Of the

joint liability of the contracting carrier and of the 
actual (or performing) 

carrier. In fact

even if they are jointly Liable the problem .ofidenlifying them still exists.

The third party holder of the bill of lading or other 
transport document 

may have

difficulties in identifring the person against whom a claim in respect of 
loss of or

damage to the goods may be made if the name of such person is not clearly 
ihdicated in

the document.

Ln order to give to the consignee a reasonable protection it [was] 
[is] suggested by

some delegates that it could be provided that whenever the relevant ffa.nsport document

does not clearly indicate the name of the carrier, the registered 
of the vessel must

be presumed to be the carrier unless he proves that someone else is the carrier and that,

in such event, the time bar should not run for the period 
from the commencement of

oroceedings until the identificafion of the carrier by the owner.

It [has also been] [is also] suggested that the carrier must be compelled to indicate

his narne and address in the ransport document and that the breach of fhis obligation

should be sanctioned with the loss of the right to limit his liability.

6, Liability of the carrier

It is generally accepted that the liability of the carrier should be based on fault. 00

such assumption the folloxF.ng problems require consideration: first, whether the camer

should always be responsible for the fault of his servants 
or agents; secondly, how the

burden of proof should be allocated; thirdly, 
whether guidelines should be given in

order to facilitate the assessment of 
the fault by setting out the principal duties of the

carrier with respect to the ship 
and the cargo.

(a) Responsibzlitv for the fault oi_ the Egrvants or acents

Traditionally, three exceptions have 
been made to the general rule "respondeat

superior": fault in the 
navigation of the ship, fault in the management of the ship and

fire.

CM1277FBnm-Dn or-rnitv
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The prevaning view of me is

thig ADu1d mdvtahed o&rvöe of
would fie fraport cog the

Li&ty and aå+et—ly affect the

of gmerai av<age. It *ted such is not jus& ud

that iE would affect Ø$t oe As a it

gu—ted vice upn cari« åe ofptvyinEåR& or

I
damage 8$ugLly by Ault of tht müter, omoas or rew in åe

of 

the for 

(ii)

resp#t of bis 

to 

paÄ givea tir 

It helpful if Naüonal A.sogi±U could

thF,r 6vom• ffe r.eeEveLy, the

The opitiion of Nbti0Tö1 A—aigti0ß m

is a-host Aho an ogse, it would be.

E.Uons in favour or this which has iz the

litittton, shuc,e beepeq the

mmagn<t of the ship milt in the of the ccgo is not tü

ebljsh-

(iii) It bb• whath« must be or meely

ef of Of is

juÆfid

It 

I
be 

I
or 

ce 

in 

I

that 

of. thq oferect:

to be —ted genaal rule, the of proof on

The FOOf tb• must prosdde in order to avoid liabijity howev=,

gazal tens, as in Wesavtr ad Bxnbtrg Ele5t

in the Hague-Vi.sby Rules, is a lia of everB Tbieh

as easa in whi& auJt of carrier ig tot eva the

by 8 ga%8.l 

view 

be) aciudd 

of in whit* the carrier is liable.

a liR of *fic in Thigh the Et of cari«

8 useasi la met the leaves a

in are coid%iQA9 in vrdvr

Ms liability. afrræaid liGt (Ybieh ghould all



C • h. IAT 2273B"

tbe of the catiz) thQfore reduces
<tuaions æcÄe be made to åe rule-

If Ge najority above "*ill be it could be

be ppmpiüe:

1. shall liable for loss reætgfrom Loss of or damagg to the

goods wen c fmm delq in delö., if the occu.yencc wklch the toss,

or d810> whee the go"; wce in as defined
•tide the tkt netthæ• his falt nor ofkü
or agate to 1033 or crdæ to proves 'hd of.fndz
the that he has tüen the reasonable that

the Offhe ad, ih pantad.ar. the meaczzres dncr%ad b;

2. tkg oæri.o•provu the or been by n e of

the following it be proæmed xo suck neither

that of kie or csæz.ts Cöhtåbuyd Zo Joss or dnzage.
(a) er rhe mctæ, $acs Old other Of the

$hip$ iB rhe skip);
Tact, negl.æt déd± the ma&r, ofiecrs azd other memba•3 of the
ship ts in the maz.agmn$ "the ghVJ;

(c;) fire;
(d) pe riL%, dozgz•s and aeeid4ts Ofthe yea-or other navigable wat&YS,•
(e) ads ofG";
(D ofpr.bl.lc a€mieg;

OR ofpnncag rulers orpeople;
act or of t.hc 'kipper or 

(i) or iöEUZ$ or stqpge or 
ptial or geneal,'

C) Hog civil cormnotions;
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ef labor _fram whatsper
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(7) iz wagh.r Or arty 

defea, quaJ.btor vice of the good.%'
(m)

(n) trade.gzuqr

(o) <e.æs not 

or umage a.rül.ngfrm Otheatr

by diligence
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(o)

The view such a pro'%dsion has bæl and will be ib the futüe of

gea± to to lawye, AS well E.s bæn.:s.e it

a vq nideEnc of i$ of a md

ali such ofsuch guideline. mi#t

also • this would very be as of &

li±iliiy md for over gix%'

The ofthe relate the ship to her

md me duing the voyege._ ANele 3(1) aid (2) of Rague.

Visby rqüem«t exwpt 1BQ%t to the üe

the mU.% be

qu—tion of élould bc

«zot has aga,ül at Sevaal

&voaxed the O.hea objected the has left port the

duty to kep) 'Mp æzworthy be anymore. SE.ü

that t.ms should not be The of isute was

doubted by some delegüw, who that whatever solution

untotm.ity» that should be adopted.

If it will be "*ed carrie to the ship

must a obligden mat ot for the cargo (åe

to åe ship is in port or sea)y it eNld be

conSdaed the Sllo•wing may be

The shall re and duping voyge. zeroe due

a. Zhe ship seawodö,•

b. "p rhe $hfp;

a refrjgvrgting cml chambas and all achcparzs afdze

ship, wiuü.ng th8 $fsgpplied the the gods

their reception, emdage andproa-variorz.

The for all rhe dnae which the are en his charge,

pro—y and and cat for the goods. He shall aLqa prepiy and

sfowp co-ry '"d the gudK.
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7. Liability %rrier

The liability of åe åouid be the me as of the

that it should Yüited to pat of the anåage

by

11 of Hamburg the may lhnit

liability to actually pa%rrncd by ml.)' if on-oattier ig

not take ræiity of trade mtÖ Account In met ezrier,

ræ•ving goods, doa not the the It

should Slfiee indi<tß the of trar.rt the port
the be ova by ptoyidtd, however,

be about the name and addf#5 of the
—pal of busi.— rtmnhg of the dme bc paiod

be tie from of 
request for the drnc such 

If tie e&meÜ it could be 

ralw rnzy be

W%gre a coÜaCf of carnage provid4 that a 

cov«d by WÜact is to be by 

against the

is .

*ct.hcr the follcÄäng

part of the carriage

cm•rierr the said

rnGY aLYO prosUe the iB I.kb/*for damage or

ddipa•y occumence %.'hidt sakes place Yh.de t.ke goods

aye ef±.e rpaforntü:gl cattier O,.Hzg such part

Zhe No.-thelzs, any stipulaion limit&zg or exe.Elng

%ühæt ect if:

(t) to Inform the pirki'f dys

thefitl )tamc and campz address of the (MormingJ

(aeud]cartic,• [Äd

(a) procedö%3 the [actuali

be a eart cmrpae•m under ofnicle

The 6iIowing may thea be on

An aeiDE the {pcfcrmiagj Tao$uaTJ who a part

eø-riag« even the e.g»irution of the itmüation
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equal to the tbze elap%d bawan the 

the carrier atd the 

oa Lie [Mormizg) 

8.

in jutigff«ion$ it 

cue of tmreswnable it yould be 

A provision on delay is neæry, AE to 

of

by the consignæ the

prn*ddfor zusdcr artic.lz

ue rul# in

to tha is

dday may be dæed to have

occu* not 00 the time of delivery, the oi e

adopted in Art Hamburg Pales seæs to be vage-

As eprd.s the ef it ig thought that the ghould be fie sme es

for 10B or not a special on freight.

prm:-isim of Alt 5(3) of the I-I.&tburg Rula is tmzeeqÄbla

Ir it ig provision on delw in Olives-y is and that Aficie

5(2) of Rules is satis&cbryr only soludon appars to be

Jiabi.lity for dziay i$ ooly whet ime of déivay is expressly

the Ganoort dogunQt. If this @twlüsion is folioqpiag bé

Ddq iB deltvew rhe goo# ate not al tk€ part Q/

providdfor in the Within Zhe rime aprtssly

10-

by üle 1968 Diplmn8tic Confaeace., md

the AÜburg Rills, of to the pa&ge a pa Elo

naizmizing the old sYGtCi or it wit a pc Elo

T7.11.1F7
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re-visitd by the m$oriv to suppofi

The of the Ope of unit to should be mzdc was

not It would appear iggxe ghouid be claifiaå,

to the

There ce, mvo SOIUMOftS-• ihü ot the ia

üe U.S. of by Sea Aa, 1936 (s. 4(5)) md that of the ±iæi.ng unit

by the Rules (Ardcle

II- of the to *imit

the of 68 Hgue-V%hy kula (AtGc1e md ofte

Rule (Axåede 8(1)) are identcal. Howeve• the wording of this

provision to be pmfæbler beæuse it mat the kw%'ledge that

Ios, or delay rault relates to Ele logs, damage or delay

IZ Trazsport documents

It should be wh±r doa,mæe other thu bills of Iæding should be

by tm.ifam rülæ. Thé Sub-Commieæ hag of the

±oaid be the for the yaybilk

In any event it wæ thought where czrier ad the agre€ that a

documatt offter t.bm a of lading is to issued, sueh must birdi-ag

the may not be to da-n&å bill of laäng

Aräcle 14(1) of ue mes ig not cler in this r.ect, pcxÅculciy if it is

with AEele 23(1).

The problem Will have to be whethe a.l% EDI should bc

in the the uniform rules. This, however, is one of the questions

be delt wiüi Thai Éle isua by I-JETRA.L will be

.egzrrmznm-t.h-ae D
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Tr4tsport D0Ämqt.q

ordr and eoadiåon ofthe goods

gwds refæee to which is mada in Attiole .3(3Xa)

md in Article 16(1) offre HE2burg Rulec

p it is ga«aiiy ffa•t a 
order ud @gdition of the üe 

good ord<. This J•üle should of 

or sa W%'bill) iexød in goods.

As particulars, it is also 

IS ±ade viti tepæt to t.he

to ræeived in

type of dogma'lt (i.e. biM of

agecd that ifno rzavaåon

mO, tho r to correct proof to the should not be

admi53ible when the bill of lading (if hu bee to a third paty in

good The problem to is %'beth« $tis should epply ago a

sa waybill is isaed, It is Gought tha it ±ould be so.

That is some disagæmt to the quesion wheüer fie

may to ihs«t it the WI of lading pardeaiT$ he is unable cheek if

when he m"' end how ±ogtd be formulated-

It is hoyr-n that the Hague-Vis#y Rul— Qiüy provide thet carrier is not b0!.Z1d

to iasq•t pz-dcürs he rünable not acctra±ely to

reprwethe agtua.i-ly receör# or which he no of chæEng

but do not provide anything v•hth r%Ft of resa•tüions, In are

always md rsa-vatiarts are tha made md apply tie Of the

Hague-Visby as if ingtæd of refa±g to the rigb not insert the particulä* it

to üe to accompany the paüculcs with e

Resa-v•üms are regulaæd Afiele 16(1.) of the Har±nrg Rules, what it

is providd the earie must insett 8 resavaåon "pecifying the

of or the of reasonable mmg of

of the of the "shippcr88 load and •a-runtn was

bring third gwsioa oft±10 Intemgtiona.l 1996,

p. 376) and WU a üiat emir have tke

he no ramna.ble mans øfehecäzg infomaåon by the

Sevaai should be a) wheth< the should be

to b) if so, in which c) on whom the bqzrd<l of.ÄÜ0f

Liz,' d) madoa should be mude the documa.t of that
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the the cgp•, e) 

(a) Itis ùe carier éould b6 
a reversal of üe whe•n be bas 
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speoiti ±ould be providsd

to inxt rescvations, thetvby wusizg
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RuB do not provide for the right of 
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by tbB be •ari<, for cztia —t check åe

ipÄde %ihilgt he can asily che& global of such 

be seea spæiai axles or not.

14. &ÄbnitY ofthe@ippet

If 8 pmvision l.iabilibe of shippa is necessaw, a 

It
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to 4(3) Ralæ and to Artiöles 12 md
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15.

A 
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Rul< to be NÅt.hr of 

two additional

90ds

of

provision of the

rui%.



15

deal the loss or damnge is cauged by

loa4ed 
of It is not whdher

Rot, such the may dama,ges the on boad, he
to bez all xiskg.

16. of

lb ofvirrually tlxat should dúnitely be
it would be wbolly to includB in imi.fôza a

pro•viSox to be len to

iaw.

17. Nolice Of loss

los or is the notice be givelt before os at {he

Ifit ig not the notice be short period

delivzy, ot'dã a•table the to múe the

Taree to be a r.easonable limit Ir: thais respect the

±ou.ld bcgn nm from the Rt which the conspiee baz g

to the goods,

16,

The legal Of the Tttime bar" diffãs in the vxious jcisdictioas io {hia

N
Time BC8", II L.LP 1993, p. 1-10). In it may affect the

xigfr, OthãS üe in lt ts a $ub9üntiye it is

a mndy.

The yosüans of Arácle 20 of úe ce mnsidered saásfactoo••.

a üae Et ofone yW delivery is

As the of Li.rnit ia by vne

it is that Vy the

A day8 is it

the dgtv or of eatr,r of a 
not sabject to

pro'tüde4 ofúe is iven v.eriting to the from whom
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the is sought wif&iD a short period of to be foilowiag ffte onc

yars ime limit.

19.

It is thought that should made in thie repwt-

20.

It is 

bawd gn 

(i) 

(ii) 

(jii) 

t.hzt a on is needed Such proviåon may be

2 i of the Hamburg Rola

second of para- 2(z) must be deleted, mace it conflict wit}J

7(1) Of the 1952 Arr<t Comtü3üon;

par*- must be since al$0 thæe

the Arræt

4 mast be becan.se the dealt %åth thæei.n should be

to law.

Atteotion is to thx! md 

21 (1) cn only be cmd including both the

A provision 

1. 

could, be drafted follows:

rtlütitgg to ærngge ofgoods 

the pl.ainäf, at opEon, action 

aæordtng the € the the cotet Is 

withiß thøjzri3diain dwhich .qr•umgd 

in Article

this C-orrvsr±r:

a court
competent

placa.'

(4) of b"bwss or, in the absence thereof, the habüual

rcZace ofthe d&dmtt,- or

(6) the phce the was rude pvvid.ed thar rhe d€end.anr

has ?hzv g place of &usinsa, braick or whio% the

rrrdde,•
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(G) of toading or thepoa ofdischæge; cr

(9 arty aamond plaee for that ptQose the om*act ef

sea.

2. Nomåst.andizg the Qftiris dÆde. a-n adion mg' be

in the € anypoti orplaæ a Contrdcting Srate At

the ary Othæ ownu-sk.@l may have

beat ir acortheuy the law

and law.

3. rddting to carriage unda this Conventinr

be a plæz veafied in paracqk i or 2 ofthe

The prøtsØn.! of ty.s payarqh do not constitute an obstacle to tkc

jurisdiction of the Contracting Stag jor provisional

muure5.

fiof the eme osmersllip" in 2, which zeproduogd

the of the Rules md 

to be for nada applicable a 

pawn may be in for example, the 

is not the of cart'ing The 

may be replaced by a re.famæ to

Also a p•ovision on 
to be 

may be in ewape from the 

in t;quare Yr.kets,

by

(or performingfacma.t)

fn scne poaæh to

for to

placed on the ±oiae of

the af 
However, to the prvyi$ion cm

be an choice of of arbitation, be

lea &1EreIy tbe

provißm Abitraåon must be evidncæd in

is mæt by mgt. For it is suEciat that bill of

la&g 
an 

clause or it is thal bill of 18d.å1g (M

rbiü•aion cinge) 
by shipp< Sueh provision should

not on pårtiæ (e.g. the a•tdcaee of the

bill of la&g) in by thn- If Article Of the

Ru.l< is as basis ptosüon on its l, 4, 5
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6 could be Z should be fry the prosäsions

ad pngraph 3 should del$td

The would Ene %åth above gaggßäor,-s:

Subject to the provi$i.otzg Oftug ardcJ4 may preyide in

?haz aV disple Brat may arise relating ro the canfagc gf goods

undr this Corvatjon 'hall referred to ro be held in theplace

selectd by them

2. The tam i" shall arbifr-üian in a bill

of lading [or druntertt) *i.Fd the partis between wkor:

the ar+itrctiön i' to be held (or btcorperated by express rcj&azce there-zn).

3. Tha ffbib•gtor or arbitrattorz trihaal shall qply the of

Cozværaon,

4. The provision 3 article is deemed to be part ef ever-v

at-bib-attar cl.æge or agreerhåt.r. md am,' tan ofsuch or agreeme.z:

which is inconsistezt t.ha•aük is nuLj and void.

5. Nothing in chts ardde Affect' the validity of cn agreement re.t.æ>tg to

cbåratioa made &y the parties afr the datm the c:ordrad of

eæriage by sea has arüen.
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