CARRIAGE OF GOODS BY SEA -
CHANGES TO LAW IN AUSTRALIA

A NEW ZEALAND PERSPECTIVE

BY

MARK PERKINS
HESKETH HENRY
AUCKLAND




CARRIAGE OF GOODS BY SEA -
CHANGES TO LAW IN AUSTRALIA

A NEW ZEALAND PERSPECTIVE: BY M E PERKINS

INTRODUCTION

At an international conference in June to discuss arbitration and maritime law, Professor

William Tetley QC, of McGill University, Montreal said:

Until we solve our international jurisdiction and arbitration quarrels, there will be no

uniformity in either carriage of goods by sea or multi-modal transport.

He went on to say that one of the international bodies - whether CMI, UNCITRAL, UNCTAD
or IMO - must:
..‘take the bull by the horns’ and present a balanced, modern, carriage of goods
convention to a diplomatic conference at which reasonable compromises can be reached
through frank discussions and in a spirit of concern for the much needed world-wide

harmonisation of law.

(Reported in Fairplay, 30 July 1998, 26, 27 “Arbitra_tion on the move”)
His comments were endorsed by Lord Mustill at the same conference.
The conflicting support for the Hague Rules, Hague-Visby Rules, Hamburg Rules and their
variation goes on interminably. The CMI to which MLAANZ is an affiliate seems impotent to

bring about unification and its latest attempt is likely to prove to be no exception.

The amendment to the Australian Carriage of Goods by Sea Act 1991 adopted in September
1997 is just one further example of the multitude of varied rules with which marine cargo
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1 litigati isi ims. The
lawyers and underwriters are faced when dealing with litigation arising from clai .
i ati isi untries
Australian amendments now get added to the list of variations comprising among other co

China, Japan, Scandinavian countries and also the COGSA draft bill before the US Senate.

It is pleasing that Australia has now, but perhaps only for the moment, resolved the vacillation
between preference for Hamburg on the one hand and Hague-Visby on the other. At previous
conferences of this organisation there have been discussions where fears were expressed that
Australia would opt for Hamburg in its entirety. From a cargo underwriter’s point of view this
may have been no bad thing. However, commentators on the present amendments have made
the point that Australia needs to remain in line with its major trading partners. Indeed this was
an expressed principle during the parliamentary debate at the passing of the bill incorporating

the Regulations. The compromise now adopted appears reasonable.

The changes now adopted may be a cautious approach. Options are left open for future
amendment. There is also the spectre of positive international unification on the horizon despite

the pessimism expressed in the writings of the commentators mentioned earlier.

From a New Zealand perspective there should be little difficulty in applying the Regulations in
claims brought there where Australian law applies. As case law develops in Australia, New
Zealand Courts will gain a perspective of how the new rules should be applied to Australian
generated contracts.

* One benefit which may come out of this ad hoc approach by various countries is that it wi]]
provide a build up of experience in what is presently an experimenta] position, Such experien
2 ce
will be beneficial in determining particular countries’ positions in a more Positive way wh
en

further and hopefully achievable unification proposals are put forward. Indeeg the a h
pproac

between Australia and other countries including the United States show Temarkably simji]
Y simmilar

positions which may auger well for future unification.
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THE EFFECT OF THE AUSTRALIAN REFORMS ON NEW ZEALAND

Ironically because of the usual method of enforcement of cargo damage claims, Courts other

than Australian Courts are more likely to be interpreting the new Australian rules.

The new Regulations will have application to sea carriage documents for outwards shipment
subject to issues which will need to be resolved arising from paramount clauses and other

provisions incorporating foreign law contained in bills of lading.

New Zealand has adopted Hague-Visby but such rules are unlikely to apply to shipments into

New Zealand and contractual provisions contained in documents evidencing shipment from

Australia will apply.

The amendments only apply to Australian inward shipments where these shipments are not
otherwise subject to the Hague Rules, the Hague-Visby Rules or the Hamburg Rules (or a

compulsorily applicable variation of one or other of those rules) as incorporated in the law of the

country of shipment.

An interesting position will also arise where New Zealand Courts and the Courts in jurisdictions
other than Australia come to determine the effect of the new laws where the carriage contract
provides that a foreign law is to apply. Claims commenced in New Zealand in respect of
shipments from Australia will require the New Zealand Courts to apply the Australian domestic
law as enacted in the recent amendments but also to take account of the effect of any foreign law

incorporated into the contract. The New Zealand Courts will therefore be faced with a large

variety of jurisdictional issues.

In a country such as New Zealand which has adopted unamended the Hague-Visby Rules, its
Courts are going to be faced with issues involving documents not contemplated by the Hague-

Visby Rules, variation to the rules relating to deck carriage and endeavouring to mesh together

varied regimes relating to duration and delay.
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The issue of duration creates quite considerable problems in New Zealand. The amended Hague

Rules now in force in Australia provide in Article 1, Sub-Article 3 as follows:
For these Rules:

(a) A carrier begins to be in charge of goods at the time that goods are delivered to

the carrier (or an agent or servant of the carrier) within the limits of a port or

wharf: and

()  The carrier ceases to be in charge of the goods at the time the goods are
delivered to, or placed at the disposal of; the consignee within the limits of the

port or wharf that is the intended destination of the goods.

Subsequent sub-articles define such limits and in respect of a port or wharf outside Australia
recognise those limits fixed by any local law.

This does not, however, assist within an irreconcilable conflict arising out of the New Zealand
Carriage of Goods Act 1979. This Act is a code regulating to domestic carriage in New
Zealand. The following provisions apply:

2 Interpretation - In this Act, unless the context otherwise requires, -
“International carriage”, -

(b) In relation to the carriage of goods by sea, means carriage from any port
in New Zealand to any port outside New Zealand, or to any port in New
Zealand from any port outside New Zealand, commencing when the goods
are loaded on to a ship and ending when they are discharged from the

ship:

5 Application of Act - (1) Subject to Sub-Section (4) of this Section and to Section

4 of this Act, this Act applies to every carriage of goods, not being internationgl
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carriage, performed or to be performed by a carrier pursuant to a contract

entered into after the commencement of this Act, whether the carriage is by land,

water, or air, or by more than one of those modes.

Therefore, even though the Australian Regulations endeavour to extend the Hague Rules regime
beyond ship’s rail and hook, the New Zealand Courts will be bound to apply the local law
beyond that point. This is a different issue from what the Australian law defines as the limits of
a port or wharf. The duration provisions as to what constitutes international and domestic

carriage in the New Zealand Carriage of Goods Act are not contained in that part of the New

Zealand Act where there can be a contracting out.

Crucial issues which arise under these conflicting statutory provisions are the value of package
limitation, time limits and liability issues arising out of which parties might be designated

contracting and actual carriers.

Quite substantial financial variations will arise from the manner in which the New Zealand
Courts resolve interpretation issues arising out of the conflicting statutory regimes. This will

lead to claimants seriously considering forum shopping between Australia and New Zealand.

The provisions dealing with the arbitration issue under the Australian amendments have a

similar although wider parallel in the New Zealand Maritime Transport Act 1994. Section 210

of that Act provides as follows:

210. Jurisdiction of New Zealand Courts - (1) An agreement, whether made in New

Zealand or elsewhere, has no effect to the extent that it purports to -

(a)  preclude or limit the jurisdiction of the Courts of New Zealand in respect
of -

(i) a bill of lading or a similar document of title relating to the
carriage of goods from any place in New Zealand to any place

outside New Zealand: or
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(i) a non-negotiable document of a kind mentioned in Section 209(2)

of this Act relating to such a carriage of goods; or

®)  preclude or limit the jurisdiction of the Courts of New Zealand in respect

of -

() a bill of lading, or a similar document of title, relating to the
carriage of goods from any place outside New Zealand to any

place in New Zealand: or

(ii) a non-negotiable document of a kind mentioned in Section 209(2)

of this Act relating to such a carriage of goods.

(2) Nothing in this Section shall be construed as limiting or affecting any

Stipulation or agreement to submit any dispute to arbitration in New Zealand

or any other country.

Australia now has a regime whereby the amended Hague Rules can apply to shipments both
from Australia and into Australia under certain specified circumstances. It is likely (it has not

yet been tested) that no similar regime applies in New Zealand.

UNIFICATION
Reasons for unification

While it is accepted that unification is a desirable goal, outdated international conventions cause
more difficulties than they solve. There must be a continuing upgrading of the carriage of goods
conventions and the sentiments of Professor Tetley and Lord Mustill referred to above are the

only ways of achieving this. There must be compromise.

The world is now a global marketplace and international conventions are the foundation for

global commerce. This applies across the spectrum of transportation; Communications;
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intellectual property; energy generation; health; food and nutrition; weather forecasting and

many other areas.

Economic co-operation must prevail. Stability in the global economy arises from the promotion

of free markets and open economies. Fair, transparent and efficient business environments must

be encouraged.

Trade facilitation is a necessary goal. “History has shown that periods of isolationism and
protectionism have led to stagnation and international aggression while periods of openness and

expanding trade have translated into...economic strength and peace abroad”.

(Bureau of International Organisation Affairs, January 10 1997, internet site -

hhtp://www.state.gov/www/issues/io_biz.html)

These are the principles behind the need for unification in cargo transportation which is just one

area of burgeoning global trade.

The aim must be:

(a)  To establish a balanced set of rules for use throughout the world.

(b)  This must prevail irrespective of domestic legal traditions and economics and political

parochialism.
(¢)  To therefore refrain from referring to national laws or concepts.

(d)  To ensure the convention is sufficiently flexible to take account of constantly changing
circumstances brought about by the technological and economic developments affecting

cross-border trade practices.

(¢)  To draft the document consistent with the pursuit of fairness in international commercial

relations.




® To take account of the economic realities of international sea transportation and the

relationship of the shipping and insurance industries to it.

The quite close parallel between those countries which, including Australia, have gone it alone
S0 to speak is interesting and may auger well for eventual unification which is clearly still a
desirable objective. The Comité Maritime International is partway through a long drawn-out
process of endeavouring to establish draft articles for a new convention. The report of the
International Sub-Committee of CMI is attached. This document has been preceded by

interminable meetings between and submissions from member countries.

A New Zealand Sub-Committee of MLAANZ was asked to comment on the draft articles
proposed by CML. In the context of the amendments to Australian law the consensus reached by
the New Zealand Sub-Committee is quite pertinent.

By way of introduction, the New Zealand Sub-Committee considered that as the maritime world
has variously adopted up to eight different regimes, unification is now urgent. Even more urgent
it was considered is parity between Australia and New Zealand where New Zealand has adopted
Hague-Visby and Australia has now adopted the amendments contained in the Carriage of
Goods by Sea Act 1991 and produced amended Hague Rules. In addition the Australian
legislation schedules Hamburg Rules which may yet come into force. The Sub-Committee
favoured alternative (e) of the various alternatives submitted in the CMI draft report, ie. to
prepare a new convention which would include, infer alia, those provisions of the Hague-Visby
Rules and the Hamburg Rules which have been shown to be both commercially viable and

politically acceptable.

As to the draft suggestions for a new convention the comments of the Sub-Committee under the

following headings may be of interest:



Definitions

While the suggested words in the draft did not have an attached definition, it was
considered that the words “contract of carriage by sea” and “transport documents” should
be EDI compatible, technologically neutral and sufficiently flexible to allow for future
trade processing techniques. It was considered that there should also be definitions of
the words “signature” and “writing” which are EDI compatible. The new Australian
legislation has of course proceeded a long way down this path already.

Scope of application

It will be seen that the draft report states that ideally the uniform rules should apply for
the whole period during which the goods are in charge of the carrier. This is now
incorporated into the law of Australia and may arguably apply in New Zealand. The
Sub-Committee was, however, unclear as to whether the draft rules will apply
automatically to all inbound and outbound cargo in respect of convention state ports,
regardless of the regime applicable at the foreign port of destination/discharge as in the
Hamburg Rules. It may mean that they are “potentially” applicable to outbound and
inbound cargo if certain connecting factors are satisfied in accordance with Article 10 of
the Hague-Visby Rules. It was felt that the form of blanket coverage would produce a
more uniform and certain result and of course the new amendments in Australia have

incorporated this concept.

Period of application

The Sub-Committee agreed with this proposed rule. It is important that an enforceable
liability regime apply to all portions of multi-modal transport and custody of cargo at
terminals or inland depots. The Hamburg Rules regime was favoured. It is suggested
that the problems in respect of cargo at terminals/inland depots may be lessened to some
extent by future adoption of the Convention on Terminal Operator’s Liability. Difficulty
will arise, however as stated earlier where there is a strict statutory regime relating to

domestic carriage as exists in New Zealand under its domestic Carriage of Goods Act. If
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. ill
an Hamburg style regime is adopted the New Zealand Carriage of Goods Act 1979 wi

require amendment.

Liability of the carrier

The Sub-Committee dealt with the three exceptions to the responsibility for fault of the

servants or agents of the carrier. The comments were as follows:

@

(i1)

Fault in navigation

It is agreed that if this exoneration is to remain it should remain with the onus
remaining on the carrier. The proposal does not seem to be a compromise as
suggested unless the onus is to be greater than the “balance of probabilities”. It is
debatable whether this exoneration should remain when the concept was first
introduced by the Harter Act at the end of the last century. It arose at a time
when navigation by sea was a genuinely hazardous exercise. The situation now
is very different. Modern communications and technical navigation aids abound.
If this exoneration remains, carriage by sea will be the only form of
transportation under which carriers will have this historic luxury. It is not
available to land or air carriers. Also, given the current soft insurance markets it
is not necessarily accepted that the abolition of this exclusion will increase the

cost of insurance.

Fault in the management of the ship

It is debatable whether this exoneration should remain in view of the comments
as to the borderline between fault in management of the ship and fayjt in

management of cargo. (Similar comments as in (i) also apply).
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(i) Fire

So long as the qualifying words as to fault or privity remain, fire should remain

as an exoneration. For the carrier to abrogate liability under this exoneration the

onus of proof must be a heavy one.

The Sub-Committee agreed with the report as to allocation of burden of proof and need

for a provision on the duties of the carrier. Under allocation of burden of proof the

Hague-Visby regime was favoured. The reversal of emphasis in the proposed draft rules

is also favoured.
Liability of the actual/performing carrier and through carriage

The Sub-Committee felt that the proposed rules under this head may simply add to
difficulties with recourse for cargo interests. While there is an exception where judicial
proceedings against the actual carrier cannot be instituted, nevertheless the rule may

force the shipper/consignee into more expensive litigation in foreign jurisdictions.

Delay

The report considered that a provision on delay was necessary. The Hamburg Rules
provision which has now largely been incorporated into Australian law was regarded as
being too vague. The Sub-Committee felt that even the proposed Rule may be
problematical in certain circumstances. The relative bargaining strengths of the parties is
a vital consideration if the matter is resolved by liberty to freely contract outside the

convention.
Limitation of liability

The Sub-Committee favoured the Hague-Visby and SDR Conventions for New Zealand

conditions in respect of limitation ceilings. The Hamburg Rules were favoured for

definition of the shipping unit.
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Transport documents

It was the Sub-Committee’s view that the shipping world should take the brave step 0
extend the operation of the international convention from a document-centred regime to
an actual physical custody basis. Electronic trading is now accelerating. Any new
convention must not only recognise the traditional documentation but also be expansive
in its recognition of modern technology. The legal difficulties should be capable of
being overcome. It appears that it has been proposed that grappling with this problem is
to be deferred and that is regrettable. Australia, of course, has taken the first brave new

step.
Evidentiary value of the transport documents

The problems discussed are accepted as real problems. However, care needs to be taken
not to remove the prima facie evidentiary value of the original documents. The carrier
has the right to clause documents under present regimes but there are commercial
reasons as to why this is not often done. Great care needs to be taken to protect innocent

third parties without notice.

Letters of guarantee

The Sub-Committee agreed with the comments under this head. It is assumed that letters
of guarantee are the same as what is commonly referred to as indemnity letters. The
same comments apply here to those under the previous heading as such letters may

defraud innocent shipper/consignees without notice.
Notice of loss and time bar
The Sub-Committee agreed that the three day period may in some cases be too short.

The Warsaw Convention provides a longer period for aviation cargo claims and there is

no reason why such a longer period does not apply to carriage by sea. So far as the
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issuing of proceedings is concerned, the Hamburg Rule period of two years was
favoured. This period applies under the Warsaw Convention without difficulty.

Choice of law

The Sub-Committee agreed that no provision should be made in this respect. This is
particularly so if Article 2 as to the scope of application is interpreted in the same way as
the Hamburg Rules.

Jurisdiction

The proposed clause does not create difficulty except that in New Zealand Section 210 of
the Maritime Transport Act which has already been referred to in this paper would not
permit the ousting of the jurisdiction of the New Zealand Courts by any such provision.
If New Zealand accedes to the proposed convention then Section 210 of the Maritime
Transport Act in New Zealand would have to be repealed or modified.

Arbitration

The comments on arbitration were agreed to except that again thought needs to be given

to the relative bargaining strengths of the parties. Jurisdiction and arbitration clauses

may have the effect of depriving New Zealand shippers/consignees of recourse on

grounds of excessive cost if the traditional arbitration centres are nominated. The
London Court of Arbitration now has a registry in Sydney. Arbitrations in Australia and
New Zealand should be encouraged as more economic methods of settling carriage of
goods by sea disputes. Arbitration clauses nominating Australia and New Zealand
arbitrations should be encouraged in terms and conditions of bills of lading as well as the
proposals for this convention.

Foreign arbitration clauses are just as susceptible to manipulation and abuse by foreign

carriers as foreign jurisdiction clauses to frustrate recourse. There is no reason why the
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plaintiff cargo interests should not have the choice of compelling arbitration in a relevant

venue within their own jurisdiction.

In the proposed arbitration rule the “agreement in writing” proposal is unsatisfactory in
its current form. First, the writing requirement must be framed in an EDI compatible
fashion (see earlier remarks). Secondly, it clashes with the New Zealand Arbitration
Act 1996 which departs from the UNCITRAL Model Law by allowing oral arbitration
agreements. Leaving aside whether or not this was a sensible departure, it should be
noted that the major reason for the New Zealand Law Commission and Select
Committee recommending this departure was a recognition that the “agreement in
Wwriting” requirement potentially created practical problems when applied to bills of
lading and international contracts in some trades. Thirdly, the proposed wording
indicates that a bill of lading containing an arbitration clause signed by both parties is
binding, but does not expressly resolve the status of a bill of lading containing an
arbitration clause signed by the carrier only (which is the usual position). A number of
Courts, mainly in civil law countries have held that such a bill, while in writing, is not an
“agreement in writing” unless signed by both parties. The New Zealand Courts have
tended to work around this issue or rejected it altogether. One option may be to require
the third party consignee to be bound only if it received full notice of the clause and
signed it in acceptance. The shipper may not need the same level of protection in direct
negotiations with the carrier and this may not be compatible with bill of lading practices
anyway. The proposed rule on arbitration should spell out clearly whether or not the
parties’ signatures are required and whether this relates to all parties or third parties only.
Clause 2 in the Arbitration Rule as currently proposed simply continues the present
uncertainty.

CONCLUSION

The Australian amendments are going to raise interesting issues in marine cargo claims heard by

New Zealand Courts where transportation emanates from Australia.
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Clearly the amendments have resulted from substantial consultation with representatives across

the whole spectrum of the transportation industries in Australia. This includes the insurance and

shipping sectors.

New Zealand itself took an interminable time to incorporate Hague-Visby into New Zealand
law. It is unlikely that the political will is there to introduce comparative legislation to that
which now exists in Australia. New Zealand did not go through the same soul searching as
whether to adopt Hague-Visby or Hamburg. However, in many respects New Zealand has
followed Australian legislation particularly in its adaptation of consumer protection statutes in

the insurance, finance and contractual areas.

From the point of eventual unification it will be interesting to see whether Australia will move
from this intermediate step. In the meantime New Zealand practitioners will need to remain
familiar with the various differing regimes existing worldwide. This will not be a new

experience.

Sources

8 Bureau of International Organisation Affairs: “International Organisations Benefit US
Business”

- Internet site hhtp://www.state.gov/www/issues/io_biz.html

2. UNIDROIT “Principles of International Commercial Contracts - Introduction”
- Internet site hhtp://www.unidroit.org/english/principles/intro_i.htm

3 Report of the Word of the International Sub-Committee of Comité Maritime
Internationale

Uniformity of the Law of the Carriage of Goods by Sea
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27th January 1998

To THE PRESIDENTS OF THE NATIONAL ASSOCIATIONS

To THEZ MEMBERS OF THE INTERKATIONAL SUB-COMMITTEE

The attached dxaft report summorizes the discussions held and opipiont expressed
during the four sessions of the Internutionsl Sub~Committee. Furthegmore, it includes
drafts of some provisions that may be taken into consideration in the firhare, if aad when
it will be decided to reviesy and possibly expand the present uniform legisletion, These
draft articles axe based ox the discussions held at the sessions.
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The delegates of National Associations who have attended one or suore of the four
sessions and generally National Assomiations are mvited to scnd their comments, if my,
on the draft articles, not later than 15th Apnl 1998,

Kind regards,

AU
Franoesco Berlingicri

10 Via Roma, ‘5121 Genos - Tel. 010-588441 . Fav: (010) B9ABCS.SRUA7C  Teex 770687 DIRMAR
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DRAFT

COMITE MARITIME INTERNATIONAL

REPORT ON THE WORK OF THE INTERNATIONAL SUS-COMMITTEE

Introduction

The process of mification of the law relating to Bability arising owt of the czrriage
of goods by sea, which was begun by the CMI =s lopg ago as 1907, contued
satisBactorily until the Visby Protocol of amendment to the Hague Rules was adopted in
1968. At that time there wexe 73 States parties to the 1924 Convention, including most
of the major maritime nxtions of the world. Some others had introduced the provisions
of the Hague Rules into ther domestic legisiation without ratifying the Convention.
With the esutry mio force of the Visby Protosal In 1977, the uniform system begxx to
fracture, as only @ limited number of the States parties to the Convention became parties
to the Protocol. Presemtly there are 83 States partics to the Convention, but only 20
States have become partics to the Visby Protocol. Moreover, athough about 2 States

T sously ratified the Protocol qud denounceq the unamended Convention, about

12 other States have retified the 1968 Visby Protocol without denouncing the eriginal
1924 Convention.

After the 1979 SDR Protocol entered into fores in 1984, the fracture widened,
though coufined to the issue of limits of lixbility. At present only 14 States are parties to
the SDR Pratocol, of which 12 were already parties to the Visby Protocol but 2 were
not

Thersfors, priar 10 the entry 1to force of the Hamburg Rules in 1992, the
1.  Where the Hagoe Rules as amended by the 1o Protocols were in force: 14 States.
2. Where the Hegne Rules as amevded only by the Visby Protocol wers in force:

about 7 States.

3. Where the Hague Rules ware i forse without anwy amendment: about 63 States.

= Tiris Report mwy i the fitire by sabject to reviio, a8 3 conreguenss of the work that will be carried
o by other CMI Immmatiamal Wﬂ’mu wd Werking Gioups on other uwof:gspmh

MY B A Dt Unidiemity
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leﬁslaﬁm without ratification of the Convention: seversl States.
Where the provisions of the 1968 or 1979 Protoools hw.e been enadjad mto
national legislation without retification of e Protosels: several othier S%.

_‘Ammmeﬂngu.mﬂshavemtbmmmmfoﬂmwi&lﬂicmﬁﬁqumc:

that domestic law applics vless privaty intemnationsl lew (wnﬂwts) rules provide
otherwise; mamy States, including most of South Affierica and Aftica.
After the Hamburg Rules entered inko foroe, the pacs of disunification increased.

Of the 25 States at present paities 0 ths Humburg Rules, |0 were parties to the 1924
Convention and 15 were not. As o consequence the Btates parties to the unameuded
Hague Rulss ars or so0m will be reduced to sbout 53 States. Morsover several Staies
that were not parties to the Hague Rules have enaoted or are moving toward enaciment
of domestic legisiation incorporating fextures of both the Higue Rulcs and the Hamburg
Rules a5 well as umlateral innovations.

.
8.

Today, two aress niust be added to the six previously described:

Where the Hamburg Rules are in force.

‘Where national law combines various provisions of the Hague Rules unamended,
the Visby and SDR Protoools, and the Hamburg Rules, in addition to other non-
The Bxcoutive Council of the CMI thought thet the time had come to consider

__‘whether an attempt should be made to Jat thus dsintwgration of wuformiry of the law of

carriage of goods by sez and. to the cxtent posaible, reverse the pmoess and achieve
onoe agam & high dagree of miformity. Several alsrpstives could be comsidered,
inclading the following:

8)

To mefrxin from taking action 80 45 Dot 1o inherfare with the onpoing procese of
selection, in hopses that the best system will ultimately prevad,

To promote widespread ratification of ihe Hamburg Rules.

To suggest amendrnents 1o the Hamburg Rules which are designed to overcoms
rcal commercial problems end 0 clanfy ambiguitier, therelry making the
Hamburg regime more broedly eccepteble.

To suggest amendments to the Hague-Vigby Rules in order o modermze and
broaden 2 regims which 16 already widsly accepted.

To prepare & new convention which would include, inre- alic, those provisions of
the Hague-Vishy Rules and of the Hamburg Rules which have been zhown to be
both commercially viable aud politically acceptabie.

Stis{ IR I imm-1m
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The Executive Council decided that it was appropriate to solicit the views of the
National Associations. To that end it directed, at its meeting in Sydney on 2 October
1994, that the Working Group of Executive Council members previously appointed at
its meeting in Oxford on 13 May 1994 should prepare a Questionnaire directed to the
Member Associations.

Replies from 26 National Associaﬁoﬁs were received and a synopsis of the replies
was published in the 1995 Yearbook (p. 115-177) followed by a synoptical table
showing the most significant changes suggested by National Associations fo both the
Hague-Visby Rules and the Hamburg Rules.

The International Sub-Committee held four sessions during which the most
relevant issues connected with matters dealt with'by the aforesaid Conventions were
identified and debated. The Reports of the four sessions, prepared by Dr. Frank Wiswali
who acted as Rapporteur, are published in the 1995 Yearhook (at p. 229-243) and iz the
1996 Yearbook (at p. 360-420).

A report was then prepared by the Chairman for consideration bv the Centener
Conference wherein the views of the International Sub-Committes (or ¢f the majority of
the delegates who attended its sessions) on each of the issues were summarized.

- The most significant amongst the aforesaid issues (liability regime, identity of the
carrier, period of application of the uniform rules, jurisdiction and arbitration) were

“"again discussed during the Antwerp Centenary Conference.

It was decided by the Executive Council at its 14th June meeting that the work
done so far by the International Sub-Committee should be completed and that =ver
though the CMI should not aim, at least at this stage, at preparing a draft of 4 new
convention, nevertheless some texts on the most important issues should be prepared ig
order to better clarify the views and the recomumendations of the CMI.

Uniformity of the Liability Regime

The Report submitted by the Chairman to the Centenary Conference must be
updated in order to consider the opinions expressed at the Conference and. at the same
time, to formulate suggestions on the conclusions that should be reached in respect of

each of the issues considered so far.
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‘Deiinitions

The following words should be defined

Caier ‘
Actnal/Performmg Carmer
Shippex |

Contrect of camage by sea
Goods

Traosport documents

of fion
The uniform rules should apply both to outhound and inbound carge.
Inteypretsiton

In accordance with the modern kend of the jurisprudence umiform rules should oe

interpreted in such 2 wxy az to achieve as much as possible international wmiformity.

Perlod of application

1deally, mcm&rmrdcshoﬂdq:pb'ﬂ:rﬂuwhdcpdoddwmm

soads sre i chargs of the carvier. The problem, however, arises, as t whether and to
which extent they shonld apply if the go0ds ze taken n charge by the camier poor e
their arrival at the port of loading and/or are banded over to the receiver after thev have
left the port of disahargs. It [has been] (i8] suggested that the uniform rales should ir
amy ovem spply also W e period during which the goods are in the custody of the
carTier in terminals or mlaod depots and are carrfed fom or to such teminals or depots
to the port for loading on or after dischargs fom the cocun vesssl.



5. Identity of the carrier

that of the

The problem of the identity of the carrier must not be confused with
r. In fact

joint liability of the contracting carrier and of the actual (or performing) carrie
even if they are jointly liable the probiem of identifying them still exists.

The third party holder of the bill of "lad'mg or other transport document may have
difficulties in identifying the person against whom a claim in respect of loss of or
damage 1o the goods may be made if the name of such person is not clearly indicated in
the document. .

In order to give to the consignee a reasonable protection it [was] [is] suggested by
some delegates that it could be provided that whenever the relevant transport docurnent
does not clearly indicate the name of the carrier, the registered owner of the vessel must
be presumed to be the carrier unless he proves that someone else is the carrier and that,
in such event, the time bar should not run for the period from the commencement of
proceedings untii the identification of the carrier by the owner. s

It [has also been] [is also] suggested that the carrier must be compelled 10 '1ndica‘c;,~ o
his name and acdress in the twansport document and that the breach of this obligation
should be sanctioned with the loss of the right to limit his liability.

6. Liability of the carrier

It is generally accepted that the liability of the carrier should be based on fault. Ou
such assumption the following problems require consideration: first, whether the carmer
should always be responsible for the fault of hus servants or agents; secondly, how the
burden of proof should be allocated; thirdly, whether guidelines should be given in
order to facilitate the assessment of the fault by setting out the principal duties of the

carrier with respect to the ship and the cargo.

(a) Responsibility for the fault of the servanis or agents

Traditionally, three exceptions have been made to the general rule "respondeat
superjor™: fault in the navigation of the ship, fault in the management of the ship and

fire.
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() Fault iy the navigation, The prevailing view of the National Associations is that
this exonexation should be majintained becuuss othsrwise the cost of insurance
would signmficmtly intreave thus affecting the transport cost and because the
Liability of the carrier world increase litigation and adversaly affect the settlement
of general average. It has been objected that such sxonsration is not justiffed and
that its abolition would not affect the cost of twurence. As a comproxse, it has
also been uggested 1 place upon the carricr the birden of pmvmg@i’t'j%c loss or
damage has gotually been caised by a fault of the master, officers or crow in the
navigation of the skip. It would be helpful if National Associntions couid indicate
the reasons for wirich they favowr the mamteaanee snd, respectively, the abslition
of this exception.

()

Fack in the manasemont of the ship. The opinion of Natiomzl Amsociations m
respect of this exomeraticn is almost balamced Also on thiz osse, it would be
helpfal to know the reasons in favour or ageinst this exception, which has It the
past given rise to siguificant Htigation, since the borderlme between fmukt . the
mznagement of the ship snd fault in the management of the cargo is not ¢asy W
estzblish.

@) Fire It should ba corsidered whether this must be m exoneration or aerely o
reversa] of the burden of proof provided always that either of them is still
justified. ‘

@) dllocarion of tha burden of proof.

It seczms to be accepied that, as 4 general ruls, the barden of proof should rest on
e caspier. The proof the camsiet must provide in order to avoid lisbility may, however,
be deseribed in general tarms, as in the Warsaw Convention and in the Hamburg Rules,
or in gpeciic TS, 4% in the Hague-Visby Rules, wherein there is a list of events which
are trezted as cases in which the fault of the carriér i8 rot involved. even though the list
is followed by 8 goucral description of the sitnation in which the carrier is not liuhlc; ‘

The majority view is that 2 list of speoific cases in which the f';nlt of the carrier 15
(dmaned to be) cxcluded serves a useful purpose. In fast the gena'al formmle l::a\'es a
considerable margin of uncertauty in the asscssment of the conditions required in order
thet the carricr mey cxclude his liability. The aforesaid livt (which should cover ail
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typical situations beyond the control of the carrier) therefore considerably yeduces the
situations where recourse must be made to the geveral rule.
If e majority view referred to above will be confirmed, it could be considered
whether the following rules may be appropriate:
1. Tha carrier shall be liable for loss residting from loss of or damage to the
goods as well ay from delay in delivery, if the ocourrense which caused the ioss,
damage or dslay ook plack where the goods were in his charge as defined in
orticie __, unless the carrier proves that neither his falt nor that of his servants
or agents contributed io the loss or damage. In order to prove the absence of faud:
the carrier must provide evidence that he has taken the reasomable meastres that
the nature of the remsport requives and, i particular, the measures described i
artizde .
2. When the cayrier proves thar the loss or damage has boen cassed by ome of
the following eiresonstances. it shall be prasumed that 1o such extent neither his

Jault nor that of his servamis or agents contributed 1 the loss or damage: e

(@) [act. negleot or default of the master, officers and other meéxibers of the T
ship’s complement i the navigaiion of the :&ip]

(&) [act, neglect or default of the master, officers and other members of the
ship's complement in the maragement of the ship];

© Jore
{(d) perils, dangers and accidents of the sea or other ravigable waters:
{e) aatsof Grd:

()  acts of public enemies;

(g) arrest or restrapts of princes, rulers or peaple;

(%} act or omission of tkc shipper or owmer of the gnods. hiz asents or
representative;

(1)  sirikes or lockeuts or stoppage or restramt of labowr from whalever cause.
whether partial or general;

() rioss or civil commotions;

(& mﬂswmfﬂmwsmféﬁ?ormmymmorprmfngw
minimizing damage to the envirohmens;

(1) waslages in bulk ar weight or any other loss or damage arising from otherent
defect, qualisy or vice of the goods;

(m) insufficiency of packing;

(n) insufficiency or inadeguacy of marks;

(o) lavens dafects of the siip not discoverable by due diligence



(o) Iheneed for a provision on the duties of the earrier

The majority view is that such a provision has been and will be in the future of
great assistance to courts sud to lawyes, aswcilastodtﬁ&smﬂampjim,bmit
provides @ very msafil guidelinc of what i requested of 2 diligent camier, and ik
sbalition would not caly deprive all such porons of such important guidelins, but might
also - and this would be very dangercus - be constraed as 2n intentionsi chanae of the
linbility regime that has been known mmd applied for over sixty years.

The dutizs of the carrier telate to the sexworthiness of the ship snd to her Htness 1©
receive and preserve the cago during the voyege. Artiele 3(1) and (2) of the Hague-
Visby Rules meet tins requirament satisfuctorily, excepl perhiaps with respect 1o the tome
when the duties must be performed.

Tbe question whether tbs oblgation of the camer should bs 2 comtmuous
obligation or not has beex agrin debated at the Centstixry Conference. Several defegares
favoured the affirmstive solution. Others objectad that after the ship has left the port the
duty to make (and Reep) the ship seaworthy cemmot be fulfilled anymore. SHll other
delegates suggested that this should not be mandatory. The ouportances of the 1s5uc was
doubted by some delegates, who observed that whatever solution easures greater
upiformity, that soluten should be adopted.

If it will be accopted that ihe obligation of the carrier to make the ship sexworttry
must be a continuous obligativn s that of caring for the cargo (the standand Gfdiﬁg%

ily differs according to whether the ship ic in port or »t sea), it could be

considered whether the followmg niles may be appropriste:
}.  The cwrier shail be bound, before and during the voyage. to exercise due
diligerca to:
a. Make and keep the ship saaworiky;,
b.  Properly man, equip and supply the ship;
¢  Madke the kolds, refrigerating and cool chambers and all ather parts af the
ship, including the containers, §f supplied by the carrier, in which the goods are
carried fir aul safe for their reception, carriage and preservation.
3. The carrior shall, for all the time durbsg whichk the goods are in his charge,
properiy and carefully Jexp and care for the goods. He shall aixo properly and
carefirlly load, handle, stow, carry and discharge the goods.

173137



Tho Lability of the actual (or pexformimg) carrier should be the same as that of the
contracting carrier, except that it shonld be Himited to the part of the cardage performed
by lmm.

The provisior ix Articls 11 of the Hamburg Rules. wherchy the caarier may lomit
his Habihty to the tramsport actuvally performed by him omly if the on-ocarrier is
specifically named, does not take the reslity of trads Dato ascount. In fast that camier,
When receiving the goods, quite often does not know the mame of the on.carriet. It
should therefore suffice that the carrier indicates tn the dooument of transport the port of
renshiproent whare the goods will be taken over by another cartier; provided, however,
be informs the consignee, when requested, about the name and the address of the
principal place of business of the on-carricr. The nummimg of the time bar period shoukd
be suspended for the period from the commencement of proceedings against the camrier
o7 the request for information wmil the tiree when such information is provided.

If the above comments e accepted it oould be considered whether the following
rules may be appropriate:

Where a cortract of carriage providas that o specified part of the carriage

covered by Aa comract is to be performed by arother carrier, the said

contract may alse provide that the carrier is not Rable jor loss, damage or
delay in delivery oaused by an occurrence which rakes place while the good's

are in she ckarge of the [performing] [actual] carrier during such part of

the carriage. Nevertheless, any stipuation limitng or excluding such

liability is without effect if:

(V) the carrier fails to infprm the comsignes within __ days of kis
request abour the full name and complete address of the (performing]
factual]carrier; [md

(o) radical proceedings ageinst the {perforndng] [actual] carrier canno:
be tnsxituved in o court conperens under paragteph  of article

-7
The following provision mey thea be inserted o the arricie on limitation of action:

An action against the (performing] [acwual] oarrier who performs a parr of
the corriage may be instineted even afler the expiration of the himitation
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period provided for wnder if instituted within a time thereafter
egual to the ttme elapsed between the commencement of proceedingz
against the contratting carrier and the receips by the consignes of the
informazion on the [performing] [actualjcarvier provided for under article

8. Devistion

Since in. ceptain jurisdictions it is onoertain whether the umiform rules #pply in
case of unreasonablc devistion, it would be approprate to expressty provide thet thie is
tha case.

9. Delxv

A provision og delay is necessary, Ag to when delay may be deemed to have
occurred, when the parties have not agreed on the time of delivery, the criterion of =
reasonable time adopted in Art. 5(2)of the Hamburg Rules seems to be too vagne.

As regards the Linit of Fability, it is thonght that the lrait should be the same as
for loes or damagc &nd not & gpecial lixoit based oo freight.

The provision of Art. 5(3) of the Hamburg Rules is unacceptable

IF it is agresd that & provision on delay in dalivery i necessary and that Article

""5{2) of the Hamburg Rules is not satisfactory, the only solution appears to be tht

liability for dalay is only concaivable when the time of deltvery ix expressly agreed m
the tremsport dooument. If this conclusion i accepted. the following text may be
considered:
Delay in deltvery occurs whett the goods are not dzlivered ai tke port of
discharge provided for in the contract of carriage within the rime expressiy

agredd Lpon.

10. Limitation of lisbiity

The compromisc sdopted by the 1968 Diplomatic Conference, and meintained iz
ths Hamburg Rules, of addmg to the package and unit limitstion 3 per kilo limiwation,
rather than mainmining the old system or replacing it with 2 per kilo limit bas been

CMIZTTFBAw-Dryit Dmiforwily
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revisited by the International Sub-Committee and the majority appearcd to still support
it

The question of the type of umit to which referemce should be made WS
oongidered but not settied. It would appear that this jssre ehould be clerified, rathar than

left to the irtexpreter. .
There arc, however, two solutions: that of the customary freight unit adopied

the U'S. Carriege of Goods by Sea Act, 1936 (s. 4(5)) and that of the shipping umit
adopted by the Hsmburg Rules (Article 6(1)(2)).

11.  Logs of the richt to Hmit

In this respect the provisions of ths Kague-Vishy Rules (Article 4(5({g)) and of th=
Hamburg Rules (Article 8(1)) are almost identical. However the wording of this latter
provision is congidered to be proferable, because it makes clear that the knowledge that
the loss, damags or delay woukl probably result relates to the loss, demage or delay that

has occurred.

12 Tramspart documents

s

It should be comsidersd whether documents other than bills of lading should be
goverried by the wmiform rules. The Intamational Sub-Committee bas beun of the view

" that this should be the case, in particular for the sea waybilla

In any svent it was thonght that where the carmier and the shipper apres that a
document other than a hill of Iading is to be issued, such agreement must be bumling ox
the parties, and the shipper way not thereafter be entitled to demand & bill of lading
Asticle 14{1) of the Hamburg Rules i3 not clegr in this respect, particularty if it is
considered in conjunction with Article 23(1). )

The problem then will have to be considered whether also BDT should be
regulated m the future in the same wiform rules. This, however, is one uf the questions
to he dealt with when the 1ssucs discussed by UNCITRAL will be examined.

CMITTT/¥ BNm-Urak Dnigge
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; value of the rt Docu

. A distinction must be made betwuen the spparent order and condition of the goods
¥ and the particulars conceming the goods reference to which is made 1n Article 3(3Xa)

It is generally agreed that mmless a specific reservation 18 made with respect o the
order and condition of the goods, the goods must be desmed to have been received in
good order. This rule should apply irrespective of the type of docmment (i.e. bill of
lading or sea waybill) isswed in respect of the goods.

As regards the other particulars, it is also generally agrecd that if no reservation 15
made, they must be deemed o be comect and proof to the cantrary should not be
admissible when the bill of lading (if issued) has been traasferred to a third party in
¥ goad faith. The problem to be consrdered is whether this rale should apply also when 2
sea waybill is issoed. It is thought that it should be s0.

There is mstead some disagreement with respect to the question whether the
GRrTier may refuss to insert i the bill of lading partienlars he is unable to chesk sad, if

£0, when he mgy msext reservations and how such reservations should be formulated.
! It is known that the Hague-Visby Rules only provide thet the carrier is not boumd
to insert the particulars be has reasonable ground for suspecting mot accumately io
"~ represent the goods actually recerved, or which he hes no reasonabl means of checking
_but do got provide anything with respect of resérvations. Int practice, the payrticylars are
‘ always mserted and reservations are then made and the courts spply the provision of the
Hague-Visby Rules as if instead of referring to the right not insert the particulare it
i rcforred to the right to accompany the perticulers with & reservatior,
Reservations are mstead reguiated fn Article 15(1) of the Hambiwrg Rufes, where 1t
- 15 provided that the carrier must insert & reservation "specifying the macowracies.
grounds of suspicions or the absence of reavonable meany of checking™.
- The questian of the admussibiiity of the so-called "hipper's 1oad and oount™ was
> discussed darmg the third scssion of tho International Sub-Comxmitier (Yearbook 1996,

F and (b) of the Hague-Visby Rules md in Article 16(1) of the Hamburg Rules

p. 376) and theve was 3 consensys that the camrier shonld have the burden of proving that

'_ he had no reasonable means of checkiag the information supplied by the shipper.
Several questions sbould be considered: ) whether fhe carrier should be permitted
. to fmeert reservations; b) if 50, in Which corcumstences; ¢) on whom the burden of proof
lizs; &) whether mention should be mude 1n the tensport document of the reasons that

17123997
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prevented the carier to check the cargo; €) whether spooial riles should be provided for
containenzed oargo.

(2) Itis fair that the carrier should be permitted to insert reservations, therchy causing
 reversal of the burden of proof, when b has reasonsblc grounds of snspecting that thc
pacticular supplied do not acourately represeat the goods and his o reasonable Means
of checking the description of the goode supplied by the shipper. This is particularly so
considering that the carrier caunot prove that the description is not correct.

() Itis generally accepted that reservations shonld only be petmitted - or be effective
- oply ip the situations described in (a) sbove.

(c) It is 2lso gencrally acoepted that the burden of proof should ¢ om the carrier. In
this connection the question wnses whether, in casc the carrier speoifiss in the bl of

Iading the grounds of sagpicion or the absante of reasonable mtams o checking (as he is
roquirad o do under Article 16(1) of the Hamburg Rules), the burden of proof should be

deemed te be met.

(d) Thers is no such requircaaens in the Hague-Vishy Rules end this is logical, simce
the Rules do ot provide for the right of the carrier to insert reservations, but only for
Ins might to refuse to state the partioulare he suspects are incomeet or he is unable 10

check. Many court decicions in several jurizdictions. howsver, bave held thot primicd
eservations are mull and void for they have not Been inserted in view of ¢ particular
shipment. On the comtary, typed or stumped resarvations have normally been

considered {o be accepiable.

The Hamborg Rules provide instead that the carrier must speoify in the bill of lading

he inaccuracies, gromnds of saspicion or the absence of reasonsble mesms of
checking™, Thig wording is practically taken from Article 3(&) of the Hngue-\fiaby Rules

but the practical question that should be considered i3 whether it is possible to "specify”
in the bill of lading (or other transport document) in particular the "grounds of
suspicion” ad the "absenee of reasonable means of checking”.

nexizad cargo differs from that in respact of balk

packages or other units, where coniRinss xce

cargomdofiudi}'iduﬂfm%m':has
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delivered sealed by the shipper to the ‘carrier, for the carrier cammot check the cargo
ipside the coptamer, whilst he can casily check the global weight of such cargo. It
remains to be seen whether this justifies special rules or not.

14. Laability of the shipper

If 3 provision ¢n the liability of the shipper is considered necessary, a provision in
stmilar terms to Articles 3(5) and 4(3) of the Hague-Visby Rales and to Articles 12 and
17(}) of the Hamburg Rules is satisfactory.

15. Dapgerous sargo

A. provisicn on the rights and obligations 23 well as on the liabilrty of the parties
in case of shipment of dangerous cargo is certainly required. Such a provision exists in
beth the Hague-Vigby Rules and the Hamburg Rules. The basic principles laid down in
the twe Conventions gre the followmg

(a) the shipper is liable to the carrier (and any actual camer) for 2il damages and
expenses resulting from the shipment of dangerous goods loadsd on board without
the carrier's knowladges of their character;

“"{B) the camer may e 20y time discharge, destroy or rendtr innocuous such goods
without compensation;

(¢) inany event the camier may discharge, destroy or render mmocucus such goods I
they become 2 danger to the ship ot carge (tife or property) without conpensation,
except for contribittiot in general average.

There i mainly a difference of wonding betwesm the provisions of the two
Conventions, except that in Asticle 13 of the Hambarg Rules there are two additional
rules; the firet is that the shipper must ynark or labe] i suitable manner dangerous goords
#3 dangerous; themondisthattheshimmwtmfumﬂwmofihedangtmm
charactat of the poods and, 1f necessary, of the precantions to be taken.

For this reasons, and, also, because, the wording is clearer, the provision of the
Heamburg Rules appears w0 be prefevable. Neither of the prosent rules, howeves,

CMET/ERweDrall Kintiammiey
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expresaly deal with the situation whers loss op damage is caused by dangerous goods
loadad with the carxiec's knowledge of their dangerous character, Tt is not olear whether

W‘n?t,inmchasc,mecaniamaycla'und-magesar,bymﬂﬁgthegoodsonbomﬂ, be
has impliedly acospted to bear all risks. '

16.  Lafters of gnaregive

In view of virnally mamimous views that letters of guatantee should definitely be
discouraged, it would bs wholly coumterproductive to mchide in s wiiform regime 2

PIOVISIOn tempting to regolate tham This maner should be left enfindy to national
law,

17. Notice of loss

I ths lose or damage is appareat. the notice shoudd be given befors or at the thne
of delivery. If it is not pparent, the notice should be given within x very short period of
timme after delivery, m order to enable the carrier to make mnediately the neccssary
investigations. Three days appears to be a reasonable fime limit In this respect the
notive period should begin to run from the timo &t which the copsignee bas s regsonsble
opportumity to mspect the goods.

18, Timebar

The legal pature of the "ime bax” differs in the verfous jurisdictions (see in this
respest “Time Bags”, IT ed. LLP 1593, p. 1-10). In some jur?sdictiens it may affect the
Tight, in others the action; fn sorme jusisdictions it 1s 2 substantive ramedy, in otyers it is
a procedural remedy. |

The peovigions of Article 20 of the Hamburg Rules are considered sstsfectory,
exospt that a time lixait of ons yeax fiomm delivery is adexyuare.

Ac respects the extension of the time limit in the recourse action by one carvier
againgt enother it is considered appropriate that suoh extension be govemned by the
Counvention. A aivety days period is conmdaed reasopable and it should commence
upon the date of settlement or of eatry of e jud%mmt not ubject to further appeal;
provided, however, thet potce of the claim is given in writing to the person from whom

CUGTFRIRaR Yrioreiry
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. the indenmity is sought within a short period of time to b egtablished following the onc
years time limit,

. 15. Chkoice of Iaw
- It is thought that no provision should be mads in thie respect.
. 20,  Jurisdiction

. It is thought that a provision on jurisdiction is needed. Such provision may te
" based om Article 21 of the Hamburg Rules except thet:

- (1) the second seuteuce of pare. 2(z) must be deleted, since it i3 in conflict with
Axticle 7(1) of the 1952 Axrest Convention;

(1) parw 200) rmust be entirely deleted, sinoe also these matters are governed by
the Arrest Convention;

(i1i) paya 4 mast be deleted becanse the marers dealt with therein should be le
to mational law.

T Avtention is drawn to the understanding thar "platntif” and "defendant” in Article
21(1) can only be rcad &3 including both the carrier and the consignes.

A, provigion on jurisdiction could, therefore, be drafied as follows:

-
o

I judicial proceedings relating o carriage of gouds under this Corrventior

thz plainkiff, e his option, may stihde an aclion ir o court which,

according w the law of the Statg whers the court is situated, is competent

and within the jurisdiction of which is sttuated one of the foliowing places:

(a) the principal place of business or, in the absence thereof, the habitual
residence of the deferdant; or

() the place where the eommract was made provided that the defendant
has there a place of business, branch or agency through which the
contract was madé; or

!‘7&!%1%
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(c) thepori of loading or the port of discharge; or

() any addmional place designated for that purpose in the oonwract of
carriage by sea.

Noswithstanding the precading provisions of this article, an action may be

fnsrituted in the courts of any port or place in a Contracting State at whick

the carrying vessel or @y other vessel [of lhe same ownership] may have

been arrested in accordance with applicable rules of the law of thar State

and of international Lrw.

3.  No judicial proceedings relating to carriage of goods wnder this Conveniior
neay be instituted in a place not specified in paragraph 1 or 2 of this article.
The provisions of this paragraph do mot constiagte on obstacls to the
jurisdiction of the Contracting States for provisional or [protesstve]
[eonservative] measures.

to

The words "of the same owmersinp” it paragreph 2, wiich are reproduced from
the somesponding peragreph of the Hamburg Rules and aro placed in square brackets,
sppear to bo ommecaseary, for under the applicable law 2 vessc] owmed by & different
pecson may be arrested in ¢ase, for example, the comtracting (or performing/actnal)
carmier is not the ownex of the carrying vessel. The refersnce in the ssme paragreph to
international kxw may be replaced by a reference to inemational coUVemions.

s _n

Also 2 provision on arbitration seems to be desirable, for otherwise recourse 10
arbitration may be made in order (o escaps from the restrictionts placed on the cholce of
the court of competent jurisdiction. However, cogfrary ta the provision on jurisdiction,
these should not ba yestrictions on the choice of the place of arbstration, Which would be
Ieft entirely to the partiss.

The provision whereby the agrecment on arbltranon must be evidenced in writing
st specify whiat is meant by that. For azample, whether it is sufficient that 2 bill cof
Jadug imcospaTates en arbimation clanse or it is also pecessary that the bill of lading {or
specifically the arbitration cizust) be signed also by ths sh!ppar Such provision shonld
gpocify that the arbitration clanse is not binding on third parties (e.g. the sndorsee of the
bill of ladiag) unless expressly accepted in writing by them. If Article 22 of the
Hemburg Rules is taken as a basis of » provision on arbig=tion, its parsgraphs 1, 4, 3 (as

L
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- amended) and 6 could be adopted Paragraph Z should be replaced Iy the provisions
indicated above znd paragraph 3 should be delsted.
The following rext would be in line with the above suggestions:

-;I

'

s

Subject to the provisions of this ariicle, parties may provide by agrecment in
writing that aMy dispule that may arise relating ro the carviage of goods
undar this Convention shall be referred to arbitriotion 10 be held in the place
selected by them.

The term “agreement in writing" shall inclede an arbitration clause in a bill
of lading [or other transport documens) zignad by the parties between whom
the arbitration is to be held [or incorporated by express rferance therain).
The arbitrator or arbitratton tribunal shall apply the rules of thi
Convention.

The provision of paragraph 3 of this article is deemed 1o be port of every:
griitration clause or agreementr, and any term of such cluuse or agreemen:
which is inconsistent therewitk is mull and void.

Nothing in this ardcle affects the vaiidity of an agreemen: relgting to
arbiration made by the parties after the claim wunder the cordract of
carriage by sea has arizen.

vz Sarmi
17.11. 1997
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