Emerging Trends in
Handling Cargo
Recoveries in The
United States

David T Maloof
Partner,

Maloof Browne and Eagan
LLC, New York



(S
e

David T. Maloof

Present Position

Senior partner in Maloof Browne & Eagan LLC, a small international
transportation law firm in New York, but handling cases across the United States.

We are known worldwide as among the most effective advocates for the righis of
shippers in international disputes and are AV rated by Martindale-Hubbell, the
highest rating in the legal field for both skill and integrity.

Our work has been written up in the magazine The American Shipper, August,
1998.

Published a variety of articles on maritime law and have been asked to lecture
worldwide: including in Beijing, Singapore, Manila, Tokyo, London and at national
conventions in Shanghai, Australia and in the United States including the
Technology Asset Protection Association, the National Cargo Security Council,
and the Transportation Consumer Protection Council.

Academics

Graduated magna cum laude and phi beta kappa from Columbia College of
Columbia University in 1980. B.A. degree with History and English majors.

I received my J.D. in 1983 from the University of Virginia School of Law.

At Columbia | was elected Student Council Charirman, the highest position in
student government. | received a number of awards during my time in school,
including the Alumni Prize (voted by the Class of 1980 to its most faithful and
deserving member), the Pullman Award (awarded by the Student Government o
the Class’ outstanding member), the Milch Prize (awarded by the faculty to the
outstanding member of the Junior Class), the Willen Prize (for the best history or
political science essay) and the State Farm Exceptional Student Fellowship
(awarded to 15 students in national competition).

I was also a New York State finalist for the Rhodes Scholarship and an intern in
the Office of the Chief Justice of the United States Supreme Court.
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David T. Maloof

Present Position

Senior partner in Maloof Browne & Eagan LLC, a small international law
firm in New York. '

We are known worldwide as among the most effective advocates for the
rights of shippers in international disputes and are AV rated by Martindale-Hubbell, the
highest rating in the legal field for both skill and integrity.

Our work has been written up in the magazine The American Shipper,
August, 1998.

Published a variety of articles and have been asked to lecture worldwide:
mncluding in Beijing, Singapore, Manila, Tokyo, London and at national conventions in
Shanghai, Australia and in the United States including the Technology Asset Protection
Association, the National Cargo Security Council, and the Transportation Consumer
Protection Council.

Journalism
Work in both television and print journalism.

My reports, concerning New Jersey, were seen on WNET-13, and
specialized in uncovering corruption and waste in government. Over a two year period, I
prepared over twenty separate investigative reports concerning the New Jersey Division
of Motor Vehicles, which led directly to the resignation of the New Jersey Director of
Motor Vehicles, the convening of a special session of the state legislature, an
investigation by the State Commission of Investigation, a criminal investigation and the
revamping of the entire system of distributing licenses in New Jersey.

Also worked for NBC (WVIR — Virginia) and for WSMW (Worchester).

My investigative work in and of itself has been the subject of several
articles including in The New Jersey Reporter. Received television journalism awards
from the Associated Press, the Society of Professional Journalists, and the New Jersey
‘Bar Association.

Academics

Graduated magna cum laude and phi beta kappa from Columbia College
of Columbia University in 1980. B.A. degree with History and English majors.

I received my J.D. in 1983 from the University of Virginia School of Law.
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At Columbia I was elected Student Council Charirman, the highest
position in student government. I received a number of awards during my time in school,
including the Alumni Prize (voted by the Class of 1980 to its most faithful and deserving
member), the Pullman Award (awarded by the Student Government to the Class’
outstanding member), the Milch Prize (awarded by the faculty to the outstanding member
of the Junior Class), the Willen Prize (for the best history or political science essay) and
the State Farm Exceptional Student Fellowship (awarded to 15 students in national
competition).

I was also a New York State semifinalist for the Rhodes Scholarship and
an intern in the Office of the Chief Justice of the United States Supreme Court.

Personal

Reside in Darien, CT. and married to an attorney (Jean Sweeney), with
two children, Julia (age 11) and David (age 9). Active in St. John’s Church.

References

As a young man I worked on the Carnegie Commission on the Future of
Public Broadcasting. Bill Moyers, the noted television journalist and one of the
commissioners, wrote the following:

“In government and journalism I have worked with scores of young people, and
been interviewed by many more. None has impressed me more than David
Maloof, who receives my highest recommendation... The style and accuracy of
his writing revealed intelligence, integrity and maturity... We can use people like
him in the public arena. He is a young man of intelligence, integrity and ideas,
and I believe that you could not do better...”

- Bill Moyers
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David T Mczloof of New York-based Malaof Browne & Eagan looks at how liability for
intentional acts by carrier employees differs in the LIS from the east coast to the west

B IMAGINE Ieaving a $500,000 down-
payment on a new home with your
“local bank, only to learn the next day
Eh ta pank employ ce has stolen the
money.. Then imagine that the bank

tha’c 1’: only owes }ou 8100

ends in a large part, on
‘e US the lawsuzt against

One

computer

The hlvh value—to—

achvﬁy “w.here ’zhey
ection and suffer

" areas arc Los

,, zmd New York,

er-of new Opf]OnS are

S tracking, eleclromc
sxstan’c seals and anh-
that can disarm a truck’s
gnition. As a result, cargo theft is
g” costs on US consumers,
sher irisurance premiums and

~“deductibles for shippers, which

s can be worth

Adfes if caught. The

tried to prevent cargo theft, -

tremslates info mcher ehelf pnces A
wide range of groups, from the
NCSC to t;he Tnternational Chamber
of Commerce, have called for stiffer
penalties for ca mrgo thieves in the US.

But when it comes to rec:ove:rmg
from the thieves’ employer, the
cariier, the resuls are anomalous at

ol best. Consﬁer, for cxample, thatin

one of the US's busiest maritime
appeals courts, the Second Circuit
Court of Appeals, which covers the
east coast port of New York, a carrier
is' fully ,hable ir s employee
erroneously stows carzo on deck

“without notifying the shlpper“, but

not lable if the same employee

‘mnumlly misdelivers or even

simply steals the cargo,

On the ‘wi est coast, however, ‘the‘

position is now the opposite. By

" virtue of .a- 1999 -Ninth Clrcult

decxsxon, m’centxonal acts by an océan
cartier or ‘its employees are not

subject to con’cractual limitation. .In

Vision Air Flight Service Inc v MV
National Przde a ¢case which involved
reckless stevedoring conduct rather
fhan cargo theft, the court set forth a
simple prmcxple that would apply to
either evenmahty,
“The intentional destruction of
cargo i not a risk any shipper
bargains to umdertake or should
expect t0 bear, The essence of the
contract of carxiage is that the
carrier will transport the
shipper’s goods from one place to

o

another. Yet this confract m'

rendered pointless by the carrier’s
intentional destruction of the
coods enroute. It is hard fo

conceive of a more fumdamental ’

breach going more to the essence

of the contract, or one that more’
frustrates  the
essential expectations of thc, [
parties. Having breached thef,

“thoroughly

conbract  of  carriage SO

fundamentally, the carrier cannot

be allowed to invoke the liability -
limitation it incorporates. (See
Nereth, 1983 AMIC ot 890, 694 F2d = -
at 613). Thus, we conclude thata -~
carrier’s intentional destruction

of the very goods it contracts to.

transport constitutes an

unreasonable deviation which
renders inapplicable COGSA.’ L

limitation of Hability provision.”.

The Vision Adr viewpoint, it is worth S
noting, is also the viewpoint in the = o
]eadmg US treatise on maritime Jaw.
Thomas ] Schoenbaum, Admirally

and Maritime Lo, states:

“A  workable criterion for
‘fundamental breach would be fo -
reserve the docirine for willful -
breaches of duty that subject the
cargo to substantially increased risk,

of loss or damage.”

While it is true that cargo owners
normally take out insurance, the
Vision Azr court did not consider that
tobe the critical issue,

“The availability of insurance

WMaritime Advncate  Teane 74
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